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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration, filed by the Office of Consumer Advocate (OCA Petition), on June 28, 2019, seeking reconsideration of the Final Opinion and Order (Final Order) entered June 13, 2019, in the above-captioned proceeding.  The Commission granted reconsideration, within the meaning of Pa. R.A.P. Rule 1701(b)(3), pending review of, and consideration on, the merits of the OCA Petition by Opinion and Order entered July 11, 2019.  No Party filed an Answer to the OCA Petition.  For the reasons below, we shall deny the OCA Petition.
History of the Proceeding
This proceeding commenced with Delaware Sewer Company’s (DSC) filing of a Petition seeking an investigation pursuant to Section 529 of the Public Utility Code (Code),[footnoteRef:1] into whether the Commission should order a capable public utility to acquire the wastewater system assets of DSC.  On March 20, 2019, Administrative Law Judge (ALJ) Steven K. Haas, issued a Recommended Decision (R.D.) granting, without modification, the Joint Petition for Approval of Settlement of All Issues (Joint Petition or Settlement) filed on October 12, 2018, by Pennsylvania-American Water Company – Wastewater Operations (PAWC or Company), Delaware Sewer Company (DSC), the Commission’s Bureau of Investigation & Enforcement (I&E), and the OCA (Joint Petitioners).  [1:  	66 Pa. C.S. § 529.] 


Under the Settlement, PAWC has agreed to acquire substantially all of DSC’s wastewater system together with approximately 140 acres of land, owned by Forest City Partnership, LLC, that will be used and useful in the provision of wastewater service to the public in the entirety of DSC’s existing certificated service territory (Transaction).  The Joint Petitioners agreed to DSC’s abandonment of the provision of wastewater service to the public in Pennsylvania.  Joint Petition at 5-6.  PAWC agreed to notify the Commission of the closing of the Transaction.  The Settlement contemplates that the Commission will issue certificates of public convenience evidencing approval of: (1) PAWC’s acquisition of substantially all of the wastewater system assets of DSC; (2) PAWC’s acquisition of approximately 140 acres of land from Forest City; (3) PAWC’s right to begin providing wastewater service to the public in the requested territory; (4) DSC’s sale of substantially all of its wastewater system assets to PAWC; and (5) DSC’s abandonment of the provision of wastewater service to the public in Pennsylvania.  Joint Petition at 11.
The Joint Petitioners also agreed to terminate the following proceedings involving DSC:
a.	The Joint Petitioners acknowledge that I&E has filed a formal complaint against DSC at Docket No. C‑2017‑2587178 (the “Complaint”).  I&E shall move to withdraw the Complaint and DSC shall not object.  I&E's withdrawal of the Complaint shall be without prejudice to refiling; provided, however, I&E shall not refile the Complaint after Closing;
b.	The Joint Petitioners acknowledge that PAWC has filed a Petition to Amend the Order entered January 28, 2016 in Docket No. P-2014-2404341 (“Petition to Amend”), which remains pending.  PAWC shall request a stay of the Petition to Amend pending final disposition of this investigation proceeding.  The Petition to Amend shall be deemed moot upon final disposition of this investigation proceeding; and
c.	The Joint Petitioners acknowledge that both the OCA and DSC have filed appeals in the Commonwealth Court of Pennsylvania challenging the Commission’s Order entered July 30, 2015, regarding DSC’s 2014 Rate Case.  Within ten days following PAWC’s filing of the notice of the Closing, as required by Paragraph 18, supra, OCA and DSC shall each file to withdraw and discontinue their respective appeal.

Joint Petition at 11.  

Also, under the Settlement, PAWC will adopt the rates presently charged by DSC, together with all other fees and surcharges permitted by PAWC’s current wastewater tariff, including but not limited to, capacity reservation fees. DSC’s existing rates, as approved by the Commission in Docket No. R-2014-2452705, are $95.52 per month.  See, Joint Petition, Appendix D.

On April 29, 2019, we issued a Tentative Opinion and Order (Tentative Order), approving the Section 529 acquisition, permitting PAWC to acquire the wastewater assets of DSC, and making three modifications to the ALJ’s Recommended Decision granting the Joint Petition.  The Tentative Order provided that, if DSC, PAWC, or any other active and interested parties did not file any timely adverse comments, and if no party withdraws from the Settlement,[footnoteRef:2] the Tentative Order would become final without further Commission action.  Tentative Opinion and Order at 5 and 10, Ordering Paragraph 17.   [2:  	Pursuant to Paragraph 33 of the Settlement, any Joint Petitioner may elect to withdraw from the Settlement within five (5) business days from the entry date of an Order modifying the Settlement.  ] 


The Tentative Order explained our three modifications. First, we were concerned that the Recommended Decision may manifest the incorporation of ineligible property into PAWC’s Long-Term Infrastructure Improvement Plan (LTIIP).[footnoteRef:3]  This was because the Recommended Decision appeared to incorporate the entirety of PAWC’s Plan for Improvements (PFI) for the DSC system into PAWC’s existing LTIIP, deeming these to be an approved Petition for Modification pursuant to Section 121.5(a) of our Regulations, 52 Pa. Code § 121.5(a).[footnoteRef:4]  Id. at 4.  Thus, in order to protect against PAWC’s LTIIP including any ineligible property, we modified the Recommended Decision and the Settlement by requiring that the PFI submitted by PAWC be approved on the condition it is consistent with Section 529(j) of the Code, 66 Pa. C.S. § 529(j).[footnoteRef:5]  Accordingly, we incorporated the eligible property and expenditures from the PFI subject to recovery through the Distribution System Improvement Charge (DSIC) mechanism into PAWC’s LTIIP, pursuant to Act 11 of 2012 (Act 11). [footnoteRef:6]  Id. [3: 		Eligible property is defined as “property that is part of a distribution or collection system and eligible for repair, improvement and replacement of infrastructure under this subchapter.”  66 Pa. C.S. § 1351.  Eligible property for wastewater utilities is specifically set forth in Section 1351(4) of the Code, 66 Pa. C.S. § 1351(4).]  [4: 		See, Ordering Paragraph No. 5 of the Recommended Decision.  For ease of reference, we shall refer to this modification of the Settlement as the DSIC Modification.]  [5:  	Section 529(j) of the Code provides that “[t]he reasonably and prudently incurred costs of each improvement shall be recoverable in rates only after that improvement becomes used and useful in the public service.”  Id.]  [6: 	Act 11 amended Chapters 3 and 13 to allow, among other things, water and wastewater utilities, electric distribution companies, and natural gas distribution companies or a city natural gas distribution operation to petition for DSIC.  See 66 Pa. C.S. §§ 1350-1360.] 


Secondly, to the extent the Settlement and its accompanying PFI contain non-DSIC-eligible property, and consistent with Section 529(j) of the Code, we permitted PAWC to establish a regulatory asset in order to claim appropriate ratemaking and revenue recovery in PAWC’s next base rate proceeding of accrued depreciation and allowance for funds used during construction on those improvements that cannot otherwise be included in the DSIC mechanism.[footnoteRef:7]  Id. [7:  	For ease of reference, we shall refer to this modification of the Settlement as the Regulatory Asset Mechanism Modification.] 


Lastly, we noted that the Joint Petition referenced PAWC’s LTIIP at Docket No. P-2017-2585707.[footnoteRef:8]  However, the proceeding at Docket No. P-2017-2585707 is PAWC’s LTIIP for its jurisdictional water utility, not its wastewater division.  Because it appeared that the Joint Petition intended the modifications from the PFI to be incorporated into PAWC’s wastewater operations LTIIP at Docket No. P-2014-2431005 rather than its water operations LTIIP at Docket No. P‑2017-2585707, we modified the Settlement Agreement accordingly.  Id. at 4-5. [8: 		See, Joint Petition at 7, ¶ 24, which states:
24.	The Joint Petitioners request that the ALJ recommend the approval of, and the Commission approve, the Plan for Improvements and allow the reasonably and prudently incurred costs of each improvement to be recoverable in rates after that improvement becomes used and useful in the public service.  The Joint Petitioners further request that the ALJ and the Commission treat the Plan for Improvements as a petition for modification of PAWC’s Long Term Infrastructure Improvement Plan (“LTIIP”), as approved by the Commission at Docket No. P-2017-2585707.] 


The OCA was the sole party to file comments on the Tentative Order and therein addressed the DSIC and Regulatory Asset Mechanism Modifications made by the Commission.  While it was not opposed to the DSIC Modification, the OCA requested that the Commission clarify that the inclusion of non-DSIC-eligible property in the LTIIP is not dispositive of whether the cost of that project will be afforded recovery through the DSIC.[footnoteRef:9]  Comments at 3.  The OCA cited to the UGI 2014 LTIIP Order in which the Commission stated that: [9: 	See, Petition of UGI Penn Natural Gas, Inc. for Approval of its LTIIP, Docket No. P-2013-2398835 (Order entered September 11, 2014) (UGI 2014 LTIIP Order) at 24; Petition of Peoples Natural Gas, Inc. for Approval of its LTIIP, Docket No. P-2013-2344596 (Order entered May 23, 2013) (Peoples 2013 LTIIP Order) at 43; Petition of Peoples TWP for Approval of its LTIIP, Docket No. P-2013-2344595 (Order entered May 23, 2013) (Peoples TWP 2013 LTIIP Order) at 42-43.] 


[w]hile the Commission’s Final Implementation Order stated, at page 18, that the LTIIP “need only address the specific property eligible for DSIC recovery,” the inclusion of arguably non-DSIC-eligible property does not void the LTIIP application, nor is the inclusion of such property in the LTIIP dispositive of whether the cost of that project will be afforded DSIC recovery.


Comments at 3 (citing UGI 2014 LTIIP Order at 24; Peoples 2013 LTIIP Order at 43; Peoples TWP 2013 LTIIP Order at 42-43).  

Consequently, the OCA asserted that the DSIC Modification was unnecessary and requested that the Commission reaffirm its position in the UGI 2014 LTIIP Order by adding similar language to its Final Order.  Comments at 3.  The OCA opined that, with this understanding, the DSIC Modification contained in the Tentative Order was unnecessary.
 
Next, the OCA disagreed with the Commission’s Regulatory Asset Mechanism Modification that would permit PAWC to establish a regulatory asset for costs that are not DSIC-eligible.  The OCA alleged that there was no need for this modification, because the Joint Petitioners already had agreed and requested that the Commission allow “the reasonably and prudently incurred costs of each improvement to be recoverable in rates after that improvement becomes used and useful in the public service.”  Comments at 3 (citing Joint Petition ¶ 24).  The OCA also pointed out that Paragraph 29(d) of the Joint Petition specifically provides for PAWC to recover return on and of the cost of reasonable and prudent upgrades to the wastewater system in future PAWC rate proceedings.  Comments at 3-4 (citing Joint Petition ¶ 29(d)).  

The OCA further maintained that, while the Joint Petitioners agreed that PAWC’s LTIIP be amended to allow the Company to begin recovering portions of the costs that are DSIC-eligible before the Company’s next base rate case, there was no agreement for a special accounting treatment for non-DSIC-eligible costs.  Rather, the OCA argued that, in accordance with the terms of the Joint Petition and in line with traditional ratemaking, those costs should be treated the same as other non-DSIC-eligible costs that PAWC incurs when it makes improvements to systems it acquires between base rate cases.  Comments at 4 (citing Application of Pennsylvania-American Water Company (Municipal Authority of Borough of Turbotville – Water), Docket No. A‑2018‑3004191 (Order entered January 17, 2019)). 

Additionally, the OCA observed that the Regulatory Asset Mechanism Modification employed by the Commission in this case appears to be modeled after the accounting treatment provisions of Section 1329 of the Code, which is strictly limited to acquisitions of municipal water and wastewater systems.[footnoteRef:10]  Comments at 4 (citing 66 Pa. C.S. § 1329(f)(2)).  The OCA argued that a Section 529 acquisition does not provide for special accounting treatment for costs incurred pursuant to the PFI, and there is no need for the Regulatory Asset Mechanism Modification proposed by the Commission in the Tentative Order.  Comments at 4. [10: 	Section 1329(f) of the Code states that: (1) “[a]n acquiring public utility’s post-acquisition improvements that are not included in a distribution improvement charge shall accrue allowance for funds used during construction after the date the cost was incurred until the asset has been in service for a period of four years or until the asset is included in the acquiring public utility’s next base rate case, whichever is earlier” and, (2) “[d]epreciation on an acquiring public utility’s post-acquisition improvements that have not been included in the calculation of a distribution system improvement charge shall be deferred for book and ratemaking purposes.”  66 Pa. C.S. § 1329(f)(1) and (2).] 


Based on all of the above, the OCA rejected: (1) the DSIC Modification, because inclusion of non-DSIC eligible property in the LTIIP is not dispositive of whether the cost of that project will be afforded recovery through the DSIC; and, (2) the Regulatory Asset Mechanism Modification, because it allegedly is unnecessary and contrary to the agreed-upon ratemaking principles contained in the Settlement.  Comments at 5.  Accordingly, the OCA requested that the Commission reconsider its Modifications and approve the Joint Settlement as constructed by the Parties and recommended by ALJ Haas.  Comments at 4.

On June 13, 2019, the Commission entered its Final Order, therein: (1) denying the OCA’s Comments to the Tentative Order; (2) making the Tentative Order approving the Settlement, as modified, final; (3) advising the Parties of their option under Paragraph 33 of the Settlement to withdraw from the Settlement Agreement within five (5) business days of the date of entry of the Final Order; (4) noting that, if no party withdrew from the Settlement, the Final Order would become final without further action of the Commission; and, (5) absent any Party’s withdrawal from the Settlement, approving the Settlement, as modified, and directing the implementation of its various provisions.

In so doing, the Commission carefully reviewed the OCA’s comments and disposed of them.  The Commission disagreed with the OCA’s Comment that the DSIC Modification is unnecessary.  We reiterated in the Final Order, that the purpose of the DSIC Modification, which directed that the PFI submitted by PAWC be approved, consistent with 66 Pa. C.S. § 529(j), was to ensure that PAWC’s LTIIP does not include any ineligible property.  Thus, we proposed that the DSIC-eligible property and expenditures from the PFI subject to recovery through the DSIC mechanism be incorporated into PAWC’s LTIIP.  Final Order at 8; Tentative Order at 4.  

We found the DSIC Modification to be consistent with our UGI 2014 LTIIP Order, where we emphasized that the LTIIP need only address the specific property eligible for DSIC recovery and inclusion of arguably non-DSIC-eligible property in the LTIIP is not dispositive of whether the cost of that project will be afforded DSIC recovery.  Final Opinion and Order at 8 (citing UGI 2014 LTIIP Order at 25).  More specifically, our first modification ensures that the PFI incorporation in the Settlement complies with Act 11 by providing further clarification as to which DSIC-eligible projects should be included in PAWC’s LTIIP that would be considered for recovery through the DSIC mechanism.  We explained that our first modification was necessary, because the Recommended Decision appeared to incorporate the entirety of PAWC’s PFI for the Company’s wastewater system into its existing LTIIP, thereby deeming these to be an approved Petition for Modification pursuant to 52 Pa. Code § 121.5(a).[footnoteRef:11]  Final Order at 8-9; Tentative Order at 3-4. [11: 	See, Ordering Paragraph No. 5 of the Recommended Decision.] 


In order to reinforce our ruling and to avoid any confusion regarding the DSIC-eligible property and expenditures that should be included in PAWC’s LTIIP, we accordingly had modified the Recommended Decision.  Final Order at 9.  Therefore, we disagreed with the OCA’s Comments, to the extent the OCA considered our first modification unnecessary.  Consequently, we encouraged PAWC not to include non-DSIC-eligible projects in its LTIIP, because those costs may not be recoverable through the DSIC mechanism.  Final Order at 9, (citing UGI 2014 LTIIP Order at 25; Peoples 2013 LTIIP Order at 43; Peoples TWP 2013 LTIIP Order at 42-43).

We also disagreed with the OCA’s Comments regarding our Regulatory Asset Mechanism Modification.  This modification would allow PAWC to timely claim recovery of the costs associated with Phase 1 improvements made to the DSC system that were not DSIC-eligible.  The Settlement contemplated that PAWC would undertake, as part of its PFI Phase 1 improvements, anticipated capital projects costing approximately $972,450, to bring the DSC system into compliance with applicable statutory and regulatory standards.[footnoteRef:12]   [12: 	See, Appendix C of the Joint Petition.] 


In Paragraph 24 of the Settlement, the Joint Petitioners requested Commission approval of the PFI, as well as recovery of the reasonably and prudently incurred costs of each improvement as they become used and useful in public service.[footnoteRef:13]  Also, in order to allow the timely recovery of the PFI costs through the DSIC mechanism, the Joint Petitioners requested that the Commission treat the PFI as a petition for modification of PAWC’s LTIIP, as approved by the Commission.  Joint Petition at 7.  In other words, pursuant to Paragraph 24 of the Settlement, the Joint Petitioners agreed to the timely recovery of the cost of the improvements in the PFI by PAWC through the DSIC mechanism.   [13: 	See,66 Pa. C.S. § 529(j).] 


Consistent with Section 529(j) of the Code, and because a significant portion of the estimated Phase 1 costs reflected in the PFI is comprised of non-DSIC-eligible projects that cannot be recovered through the DSIC mechanism, we found it appropriate to ensure that these costs are recorded through the regulatory asset mechanism to be claimed in a future PAWC rate case.  For instance, in the PFI, PAWC proposes to construct new sand mounds (six 5,000 SF beds) in the amount of $308,900.[footnoteRef:14]  The cost of this project, which is almost one-third of the total cost of the Phase 1 improvements in the PFI, is not DSIC-eligible.  Accordingly, we permitted PAWC to establish a regulatory asset for any DSIC-ineligible property, so that PAWC may claim appropriate ratemaking and revenue recovery in a future base rate proceeding.  Final Order at 9-10 and 13, Ordering Paragraph 4(f).   [14: 	See, Appendix C of the Joint Petition.  By use of this example, we do not intend to exclude other Phase 1 non-DSIC eligible property that PAWC may record as a regulatory asset.] 


Under the limited circumstances of this Section 529 mandatory takeover case which involves a phased approach spanning several years of work and cost incurrence prior to placing the assets in service, we found no issues with permitting the special accounting treatment for the non-DSIC-eligible property.  Accordingly, we rejected the OCA’s Comments.

In the OCA Petition,[footnoteRef:15] the OCA claims the Commission had overlooked or failed to address certain of the OCA’s considerations and should therefore, under the standard set forth in Duick v. Pennsylvania Gas and Water Co., 56 Pa. P.U.C. 553 (1985) (Duick), reconsider its Final Order and rescind and remove its Regulatory Asset Mechanism Modification.  OCA Petition at 2 and 11.[footnoteRef:16]   [15: 	 	As noted supra., we issued a tolling order granting reconsideration pending review of the merits of the OCA Petition on July 11, 2019. ]  [16:  	The OCA Petition does not address the DSIC Modification or the third modification correcting a reference to PAWC wastewater LTIIP proceeding.  No Answer to the OCA’s Petition has been filed by any Party.  
 ] 


Specifically, the OCA acknowledges that the Commission provided notice and opportunity to submit Comments on the proposed modification of the Settlement but claims that it was not provided a meaningful opportunity to be heard through the presentation of testimony and briefs.  The OCA thus asserts that the Commission’s denial of its Comments was unlawful and the OCA requests reconsideration of the Final Order.  OCA Petition at 8. 

The OCA claims it meets the Duick standard and asks the Commission to reconsider its “sua sponte modification of the unanimous Settlement of a mandatory takeover proceeding given that no party in the proceeding below, nor [ALJ Haas] proposed such a provision, nor had the opportunity to address the modification made by the Commission with testimony or briefs.”  OCA Petition at 2.  The OCA also asserts that there is no record evidence to support the Commission’s Regulatory Asset Mechanism Modification, nor is the modification necessary[footnoteRef:17] given that the parties were able to present a full resolution of how costs would be recovered to the ALJ and the Commission.  Id.  Finally, the OCA argues that the Commission improperly expanded the applicability of Section 1329 of the Code[footnoteRef:18] to this Section 529 proceeding. [17:  	The OCA advances inconsistent arguments in their Comments and Petition. The OCA claimed in its Comments that the Commission’s modifications are unnecessary, because the Settlement provisions essentially “already cover” the ability of PAWC to claim full cost recovery.  In its Petition, however, the OCA asserts that the Regulatory Asset Mechanism Modification confers a new and substantial benefit on PAWC, not contained in the negotiated Settlement.]  [18:  	66 Pa. C.S. § 1329.] 


Legal Standards

Initially, we note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Reconsideration

Section 703(g) of the Code, confers upon the Commission the power to amend or rescind its own orders at any time subject only to the requirements of due process.  Section 703(g) of the Code states:

The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.

66 Pa. C.S. § 703(g); see also, Department of Highways v. Pa. PUC, 138 A.2d 143 (Pa. Super. 1958).

The Code establishes a party’s right to seek relief following the issuance of the Commission’s final decision.  See, 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearing, rescission, clarification and amendment of orders, and other relief.  Requests for relief in the nature of reconsideration, rehearing and/or rescission or amendment, must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, addressing petitions for relief following the issuance of a final decision.  52 Pa. Code § 5.572.

In exercising our authority to amend or rescind an order pursuant to Section 703(g) of the Code, the Supreme Court of Pennsylvania has stated: “Because such relief may result in disturbance of final orders, it must be granted judiciously and only under appropriate circumstances.”  See, City of Pittsburgh v. Pennsylvania Department of Transportation, 416 A.2d 461 (Pa. 1980), see also, ARIPPA v. Pa. PUC, 792 A. 2d 636 (2002) (ARIPPA).

		While a petition under Section 703(g) may “properly raise any matter designed to convince the commission that it should exercise its discretion . . . to rescind or amend a prior order in whole or in part,” at the same time “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  As we stated in Duick:

What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

The provision of an adequate notice and opportunity to be heard are at the foundation of due process.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984) (Schneider), citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978).  The Commission is mindful that the fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner. Montefiore Hospital Ass’n of Western Pennsylvania v. Pa. PUC, 421 A.2d 481, 484 (Pa. Cmwlth. 1980). 

However, an allegation of inadequate process, must, at a minimum, assert some basis to conclude that the opportunity to comment, rather than present testimony, caused a deprivation of due process.  See Schneider, 479 A.2d at 15, citing Township of Middleton v. The Institute District of the County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d 450 Pa. 282, 299 A.2d 599 (Pa. Cmwlth. 1973) (Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard).  

Section 529 and Related Statutory Provisions

While this case was commenced as a Section 529 mandated takeover proceeding, the Settlement in this case necessarily calls for the issuance of a Certificate of Public Convenience (Certificate) to PAWC pursuant to Section 1102(a)(3) of the Code, 66 Pa. C.S. § 1102(a)(3).  That Section provides, in pertinent part:

(a) General rule. — Upon the application of any public utility and the approval of such application by the commission, evidenced by its certificate of public convenience first had and obtained, and upon compliance with existing laws, it shall be lawful:
*  *  *
(3)  For any public utility or an affiliated interest of a public utility as defined in section 2101 . . . to acquire from, or transfer to, any person or corporation . . . by any method or device whatsoever, including the sale or transfer of stock and including a consolidation, merger, sale or lease, the title to, or the possession or use of, any tangible or intangible property used or useful in the public service.

66 Pa. C.S. § 1102(a)(3). 

Additionally, Section 529 parallels Section 1103 of the Code, [footnoteRef:19] in that it requires a showing that the acquiring utility is technically, legally, and financially fit to own and operate the acquired utility.  Seaboard Tank Lines v. Pa. PUC, 502 A. 2d 762, 764 (Pa. Cmwlth. 1985); Warminster Twp. Mun. Auth. v. Pa. PUC, 138 A.2d 240, 243 (Pa. Super. 1958).  Because Section 529 and the Parties’ Settlement here clearly contemplate the issuance of a certificate of public convenience pursuant to Section 1103 of the Code, we considered Sections 529 and 1103 in concert.   [19:  	66 Pa. C.S. § 1103.] 


[bookmark: _Hlk28340219]		It is beyond argument that the Commission’s statutory charge is to apply the dictates of Section 529 and the related provisions of Sections 1102 and 1103 to determine if the public interest would be served by ordering the takeover.  We are guided by the public interest standards employed in Section 1102 application proceedings, where the Commission weighs the benefits and detriments of the acquisition in terms of how they impact all affected parties, and not merely on one particular group or geographic subdivision.  Middletown Twp. v. Pa. PUC, 482 A.2d 674 (Pa. Cmwlth. 1984) (Middletown Township).  

[bookmark: _Hlk34742690]Section 1103(a) of the Code, 66 Pa. C.S. § 1103(a), provides in part:

. . . A certificate of public convenience shall be granted by order of the commission, only if the commission shall find or determine that the granting of such certificate is necessary or proper for the service, accommodation, convenience, or safety of the public. The commission, in granting such certificate, may impose such conditions as it may deem to be just and reasonable.

It is axiomatic that in order to ensure that a transaction is in the public interest, the Commission may impose conditions on granting a Certificate.[footnoteRef:20]   [20:  	The OCA itself acknowledged early on in this proceeding that the Commission’s authority under Section 529 is very broad to fashion appropriate remedies in the takeover context.  See e.g., OCA Answer to PAWC Petition to Amend Order, filed July 10, 2017 (stating that “Section 529 did not limit the remedies available to the Commission for small water and wastewater utilities relative to other types of utilities Nothing in the language of the statute limits the Commission’s ability to investigate and direct other remedies under the…Code for the accommodation, convenience, and safety of its patrons and the public. 66 Pa. C.S. §§1102,1501, 1505(a)”).] 


Disposition

Reconsideration

The OCA fails to raise any new or novel argument that was previously overlooked or not addressed by the Commission, and therefore, fails to meet the standard for reconsideration under Duick.  As a matter of judicial economy, a party is precluded from raising issues in support of reconsideration which the party previously waived by failure to preserve them before to the Commission.  Merritt v. Duquesne Light Co., 2011 Pa. PUC LEXIS 1197, at *9 (Order entered March 31, 2011).  

Contrary to the OCA’s assertions, in rendering our Final Order, we duly considered and rejected the OCA’s Comments regarding the Regulatory Asset Mechanism Modification.  We re-affirm here that the Settlement, as modified is consistent with our broad authority under Section 529 of the Code to order PAWC to acquire DSC and to fashion appropriate remedies for the accommodation, convenience and safety of the public.  Thus, we deny the OCA Petition for the reasons discussed herein.  

Due Process

The OCA claims that it was denied due process because the Comment process did not provide it the opportunity to present testimony and briefing on the proposed Settlement Modifications.  The OCA did not raise this due process claim in its Comments and, thus, failed to preserve this argument.  Veit v. North Wales Borough, 800 A.2d 391, 398 (Pa. Cmwlth. 2002) (due process is a right a party may waive).  The OCA's Comments make no mention of the alleged infirmity of the Comment process afforded to it by the Tentative Order.  More importantly, the OCA’s Comments do not identify material issues of fact in dispute supporting its conclusion that an opportunity to be heard beyond the paper hearing Comment process employed here was due. 
 
Even if the OCA’s due process argument is not considered waived, the OCA’s allegation of inadequate process is without merit, where the OCA was given a full ten days to comment[footnoteRef:21] and where it is afforded the explicit and unequivocal remedy to withdraw from the modified Settlement and proceed to hearing on its claims should it find the modification unacceptable. [footnoteRef:22]  [21:  	See, ARIIPA, 792 A.2d at 660-61 (even though proceeding involved complex issues, Intervenors’ due process rights not violated where only 42-hour notice of Settlement given). ]  [22:  	The remedy afforded all Parties in Paragraph 33 of the Settlement, should they disagree with the Commission’s modifications, is to withdraw from the Settlement and proceed with further litigation, as necessary.  ] 


In this case, all Parties were given the opportunity to Comment on the Commission’s modifications to the Settlement.  The OCA was the sole commenting party and the Commission duly considered those Comments in rendering its Final Order.  The OCA’s claim of the need for additional process beyond a paper hearing is not supported by its own Comments to the Tentative Order or its Petition, neither of which allege material issues of fact requiring the further submission of testimony and briefs.  The OCA’s pleadings are devoid of any explanation, let alone detailed factual assertions that require further proceedings.  The OCA’s claims, which center on whether the Commission can modify the Settlement to include the Regulatory Asset Mechanism Modification, appear to be more in the nature of arguments of law and or policy, which do not require a hearing.  See, Diamond Energy, Inc. v. Pa. PUC, 653 A.2d 1360, 1367 (Pa. Cmwlth. 1995).  

Record Support for Regulatory Asset Mechanism Modification

The OCA also claims that, without the presentation of additional evidence, the record is devoid of substantial evidence supporting the Settlement as modified and thus is unreviewable by the courts.[footnoteRef:23]  We disagree. [23:  	See, OCA Petition at 8 ([t]he record is devoid of an evidentiary basis for the Commission’s decision to apply the regulatory asset mechanism to PAWC’s acquisition of DSC.  As such, the Commonwealth Court would be unable to review the Commission’s decision for lawfulness on appeal.)] 


Specifically, the Direct Testimony of PAWC’s witness Mr. Kaufman is instructive.[footnoteRef:24]  In discussing the factors the Commission should evaluate in the special circumstance of a Section 529 proceeding, Mr. Kaufman emphasized that the Commission is effecting a taking of private property for public purposes by forcing a capable public utility to engage in a transaction that it would not have undertaken but for the government action requiring it to do so.[footnoteRef:25]  He then stated: [24:  	PAWC Statement No. 1 at 14.]  [25:  	Id. ] 


In order to fully compensate the acquiring public utility for the taking, the Commission should state in its order that the acquiring public utility may include a claim for all acquisition and transaction costs in its next base rate case, in addition to the reasonable and prudent costs of the improvements described in its 529 improvement plan.  The Commission need not approve specific costs in this proceeding but, since it would be a forced acquisition, the Commission should acknowledge that rate recovery of all prudently-incurred costs will be allowed.[footnoteRef:26] [26:  	Id.] 


In response to PAWC’s testimony, I&E stated on rebuttal to Mr. Kaufman’s testimony,[footnoteRef:27] that should the Commission order PAWC to acquire DSC and state in its order that PAWC could include the above-described claims in a base rate proceeding, I&E reserved the right to review such claims and submit testimony concerning the reasonableness and prudency of those costs.  Significantly, the OCA did not present rebuttal testimony on this aspect of Mr. Kaufman’s direct testimony regarding the acquiring utility’s ability to claim full cost recovery in a Section 529 mandated acquisition case.   [27:  	Rebuttal Testimony of Christopher Keller, I&E Statement No. 2-R at 4-5.  Significantly, the OCA did not present rebuttal testimony on this aspect of Mr. Kaufman’s direct testimony regarding the acquiring utility’s ability to claim full cost recovery in a Section 529 mandated acquisition case.] 


Accordingly, we conclude that the record in this case supports the Regulatory Asset Mechanism Modification of the Settlement. 

Alleged Application of Section 1329 

The OCA erroneously claims that the Commission’s Regulatory Asset Mechanism Modification is improperly grounded in Section 1329 of the Code,[footnoteRef:28] which is strictly limited to acquisitions of municipal entities.  As stated in the Final Order, the Commission’s review of the Settlement and PAWC’s PFI revealed that a significant portion of the estimated cost of the PFI is comprised of non-DSIC-eligible projects that cannot be recovered through the DSIC mechanism.  We therefore found it appropriate to ensure that these costs are also recovered in a timely manner through the regulatory asset mechanism.  Importantly, we determined that under the limited circumstances of this Section 529 case, and pursuant to the Settlement, we found no issues with the special accounting treatment for the non-DSIC-eligible costs proposed in the Tentative Order.[footnoteRef:29] [28:  	66 Pa. C.S. § 1329.]  [29:  	Final Order at 10.] 

  
The Commission has broad authority to afford deferred accounting treatment to the utilities it regulates.[footnoteRef:30]  This is especially true in this Section 529 mandatory takeover context, where PAWC did not voluntarily undertake an acquisition of failing assets in need of repair and total replacement to be used and useful on the public service.[footnoteRef:31]   [30: 	 	See e.g., Petition of York Water Company for an Expedited Order Authorizing Limited Waivers of Certain Tariff Provisions and Granting Accounting Approval to Record the Costs of Certain Customer-Owned Service Line Replacements to the Company’s Service Account, Docket No. P-2016-2577404 (Order entered March 8, 2017) (For costs that are extraordinary, non-recurring, one-time expenditures, the Company should be permitted to create a deferred regulatory asset through which it can track the expenses it incurs, thus Commission permitted York Water to replace customer-owned lead service lines and record those costs to a regulatory asset account to be amortized over a period of no less than four years and not to exceed six years.); see also, Joint Petition of Metropolitan Edison Company et al. For Approval of Their Smart Meter Deployment Plan Docket Nos. M-2013-2341990, et al.  (Order entered March 6, 2014) (Commission directed that the cost of removing legacy meters be charged to the regulatory asset account containing the legacy meters and recovered, along with the unrecovered investment in those meters, over the remaining lives of those meters.).]  [31:  	See, 66 Pa. C.S. §529 (j).  ] 


The Commission has not improperly applied Section 1329 here; instead, it has exercised its broad Section 529 authority to make the Regulatory Asset Mechanism Modification.  This includes allowing the acquiring utility to track and defer improvement costs for base rate recovery claims to be made in the future.[footnoteRef:32]  The same broad authority covers the Commission’s approval of Paragraph 27 of the Settlement, which affords PAWC deferred accounting treatment for extraordinary incremental operations and maintenance expenses associated with the provision of service in the Requested Territory.  Simply put, if the Commission lacked the authority to approve deferred accounting treatment as a general matter, it could not approve the Parties’ agreement to same in the Settlement.[footnoteRef:33]  [32:  	It is established Commission policy that it may consider acquisition incentives, including the deferral of acquisition improvement costs, when the matter involves a viable utility taking over the operations of a non-viable wastewater system.  Such incentives are detailed in our Small Nonviable Water and Wastewater Systems – Statement of Policy, which provides, in pertinent part:  

In its efforts to foster acquisition of suitable water and wastewater systems by viable utilities when the acquisitions are in the public interest, the Commission seeks to assist these acquisitions by permitting the use of a number of regulatory incentives.  Accordingly, the Commission will consider the following acquisitions incentives: …

(3)	Deferral of acquisition improvement costs.  In cases when the plant improvements are of too great a magnitude to be absorbed by ratepayers at one time, rate recovery of the improvement costs may be recovered in phases.  There may be a one-time treatment – in the initial rate case—of the improvement costs but a phasing—of the acquisition, improvements and associated carrying-costs may be allowed over a finite period.

Small Nonviable Water and Wastewater Systems – Statement of Policy, 66 Pa. C.S. §69.711 (b)(3).]  [33:  	As discussed infra., I&E’s testimony regarding the Parties’ ability to address the reasonableness and prudence of costs incurred in the next base rate proceeding is well-taken.  Consistent with our approval of the Settlement, the Parties will be able to address in PAWC’s future base rate case, the reasonableness and prudence of the non-DSIC eligible costs incurred to perform the planned system improvements. ] 


We re-emphasize that the Regulatory Asset Mechanism Modification was an adjustment to the terms of a Settlement.  The Commission is secure in its exercise of discretion to modify the Settlement terms where the record supports same, consistent with the Section 1103 public interest standard.  This is precisely what the Commission did here and it was well within its statutory authority to do so.  As a Joint Petitioner in the Settlement, the OCA’s remedy is to withdraw from the Settlement, should it determine that the Regulatory Asset Mechanism Modification is unacceptable to it.  

Finally, we duly note the OCA’s Comments to the effect that the recovery of such expenses is “already covered” by: (1) the broad agreement in Paragraph 24, that “the reasonably and prudently incurred costs of each improvement to be recoverable in rates after that improvement becomes used and useful in the public service” and; (2) the Parties’ further agreement in specifically providing for PAWC “to recover return on and of the cost of reasonable and prudent upgrades to the wastewater system in future PAWC rate proceedings.”  Comments at 3 (citing Joint Petition ¶ 24), Comments at 3-4 (citing Joint Petition ¶ 29(d)).  If full cost recovery is contemplated by the Settlement, there should be no issue with inclusion in the Commission’s Tentative Order.  Through our modifications to the Settlement, we have endeavored to establish a clear path for the future. 


Conclusion

The OCA’s Petition for Reconsideration is denied.  We decline to exercise our discretion to modify the Final Opinion and Order; THEREFORE,

		IT IS ORDERED:

1. That the Petition for Reconsideration of the Office of Consumer Advocate, filed June 28, 2019, is denied, consistent with the discussion contained in this Opinion and Order. 

2. That the Final Opinion and Order entered at Docket No. I‑2016‑2526085 on June 28, 2019, is hereby made final, consistent with the discussion in this Opinion and Order.

3. That, pursuant to the terms of the Settlement, the Joint Petitioners may withdraw from the Settlement Agreement within five (5) days from the date of entry of this Opinion and Order.  If any Party to the Settlement withdraws from the Settlement, the Settlement shall be disapproved without further action of the Commission and this matter shall be assigned to the Office of Administrative Law Judge for such further action as may be warranted.

4. That, if no Party withdraws from the Settlement pursuant to Ordering Paragraph No. 3, this Opinion and Order shall be become final without further action of the Commission, and it is further ordered that:

a.	That the Joint Petition for Approval of Settlement of All Issues by Pennsylvania-American Water Company, Delaware Sewer Company, the Office of Consumer Advocate, and the Pennsylvania Public Utility Commission’s Bureau of 
	Investigation and Enforcement, filed on October 12, 2018, at Docket Number I-2016-2526085, is hereby approved, as modified herein.

b.	That, consistent with 66 Pa. C.S. § 529(d), and subject to the condition set forth in Ordering Paragraph No. 4.d., below, a certificate of public convenience shall be issued pursuant to Section 1102(a)(3) of the Public Utility Code, 66 Pa. C.S. § 1102(a)(3):

(1) [bookmark: _Hlk11146020][bookmark: _Hlk529272006]Evidencing Commission approval of Pennsylvania-American Water Company – Wastewater Operations’ acquisition of substantially all of the wastewater system assets of Delaware Sewer Company pursuant to the Asset Purchase Agreement dated August 31, 2018, between Delaware Sewer Company and Pennsylvania American Water Company – Wastewater Operations (Joint Petition, Appendix A);  

(2) Evidencing Commission approval of Delaware Sewer Company’s sale of substantially all its wastewater system assets to Pennsylvania-American Water Company – Wastewater Operations; and 

(3) Evidencing Commission approval of Pennsylvania-American Water Company – Wastewater Operations’ acquisition of approximately 140 acres of land , to be used and useful in the provision of wastewater service to the public in the entirety of Delaware Sewer Company’s existing certificated service territory from Forest City Partnership, LLC, pursuant to the Land Transfer Agreement dated August 31, 2018, between Pennsylvania-American Water Company and Forest City (Joint Petition, Appendix B);
c.	That the Plan for Improvements submitted by Pennsylvania-American Water Company– Wastewater Operations is approved consistent with 66 Pa. C.S. § 529(j).

d.	That the eligible property and expenditures associated with the Plan for Improvements are approved pursuant to 52 Pa. Code § 121.5(a) and incorporated into Pennsylvania-American Water Company– Wastewater Operation’s existing Long-Term Infrastructure Improvement Plan.

e.	That Pennsylvania-American Water Company– Wastewater Operations is permitted to establish a regulatory asset for any ineligible property in order to claim appropriate ratemaking and revenue recovery within a future base rate proceeding.

f.	That Pennsylvania-American Water Company– Wastewater Operations is permitted to charge a separate tariffed rate to Delaware Sewer Company customers, consistent with 66 Pa. C.S. § 529(f).  (Joint Petition, Appendix D).

g.	That, pursuant to the condition contained in Section 8.1(e) of the Asset Purchase Agreement, prior to closing on the Transaction, Pennsylvania-American Water Company – Wastewater Operations shall receive all necessary governmental approvals including, but not limited to, approvals from the Department of Environmental Protection and the Township.

[bookmark: _Hlk7175343]h.	That Pennsylvania-American Water Company – Wastewater Operations shall notify the Commission, the Office of Consumer Advocate, and the Bureau of Investigations and Enforcement upon closing on the transactions described in Ordering Paragraph Nos. 4.b.(1) and 4.b.(2), above.

i.	That, upon receipt of the notice of closing and consistent with 66 Pa. C.S. §§ 529(d) and 1102(2), the Secretary’s Bureau shall issue certificates of public convenience evidencing Commission approval of:

(1)	Pennsylvania-American Water Company – Wastewater Operations’ right to begin providing wastewater service to the public in the Requested Territory.

(2)	Delaware Sewer Company’s abandonment of the provision of wastewater service to the public in Pennsylvania.

[bookmark: _Hlk7175725]j.	That, within ten (10) days following closing of the Transaction, Pennsylvania-American Water Company – Wastewater Operations shall issue a compliance tariff supplement, consistent with the pro forma tariff supplement attached to the Settlement (Joint Petition, Appendix D), to become effective as of the date of closing.

k.	That, within ten (10) days after Pennsylvania-American Water Company – Wastewater Operations files notice of closing with the Commission, it is further ordered that:

(1)	Delaware Sewer Company shall withdraw and discontinue its appeal in the Pennsylvania Commonwealth Court at Docket No. 1561 C.D. 2015;

(2)	The Office of Consumer Advocate shall withdraw and discontinue its appeal in the Pennsylvania Commonwealth Court at Docket No. 1705 C.D. 2015; and 

(3)	I&E shall withdraw its Formal Complaint at Docket No. C‑2017-2587178.  The Office of Consumer Advocate and Delaware Sewer Company shall each notify the other Joint Petitioners when their respective appeals have been withdrawn.

l.	That, in its next base rate case, Pennsylvania-American Water Company – Wastewater Operations need not submit a depreciated original cost study for the acquired assets of Delaware Sewer Company or Forest City Partnership, LLC, because the purchase price is reasonable and otherwise reflects the fair market value of the assets.

[bookmark: _Hlk7176160]m.	That, in its next base rate case, Pennsylvania-American Water Company – Wastewater Operations may include a claim for transaction and transition costs related to the transactions described in Ordering Paragraph Nos. 4.b.(1) and 4.b.(2), above.

n.	That Pennsylvania-American Water Company – Wastewater Operations shall be afforded deferred accounting treatment for ratemaking purposes for incremental operations and maintenance expenses associated with the provision of service in the acquired service territory, as shown in Attachment 1 to Appendix C of the Joint Petition.

o.	That, in its next base rate case, Pennsylvania-American Water Company – Wastewater Operations is permitted to include a claim for transaction and transition costs related to the transactions described in Ordering Paragraph Nos. 4.b.(1) and 4.b.(2), above.

p.	That, upon issuance of the certificates of public convenience described in Ordering Paragraph Nos. 4.i.(1) – (2), above, the filing of the compliance tariff described in Ordering Paragraph No. 4.j., above, and the withdrawal of the appeals described in Ordering Paragraph Nos. 4.k.(1)-(3), this Section 529 investigation proceeding at Docket No. I-2016-2526085 shall be marked closed.


5. That if Pennsylvania-American Water Company – Wastewater Operations determines that the transaction will not occur, they will promptly file notice of such determination with the Commission.

6. That if the Commission receives a notice pursuant to Ordering Paragraph No. 5, this matter shall be assigned to the Office of Administrative Law Judge for such further action as may be warranted.

7. That, other than specific approvals and determinations granted through this Order, nothing herein shall be construed as an approval or determination of costs or expenses for the purposes of just or reasonable rates.

8. That nothing herein shall exempt Pennsylvania-American Water Company – Wastewater Operations and Delaware Sewer Company from obtaining all necessary permits, licenses and approvals from other federal, state and local government agencies having jurisdiction.

9. That, upon receipt of the notice of closing, Delaware Sewer Company shall be removed from all active utility lists maintained by the Commission’s Secretary’s Bureau and the Bureau of Administrative Services, and Delaware Sewer Company’s tariff shall be cancelled and removed from the Commission’s active files.

10. That a copy of this Final Opinion and Order be served upon all the parties of record in the instant proceeding and at Docket No. P-2014-2431005, the Pike County Commissioners, the Pike County Planning Commission, the Delaware Township Board of Supervisors, the Delaware Township Planning Commission, the Pennsylvania 
Department of Revenue’s Bureau of Corporate Taxes and the Department of Environmental Protection – Northeast Regional Office and its Central Office Bureau of Regulatory Counsel. 
	
BY THE COMMISSION,
[bookmark: _GoBack][image: ]

	

Rosemary Chiavetta
Secretary



(SEAL)

ORDER ADOPTED:   March 26, 2020

ORDER ENTERED:  March 26, 2020
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