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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Paul Berginc (the Complainant or Mr. Berginc) on July 25, 2019, in response to the Initial Decision of Administrative Law Judge (ALJ) Jeffrey A. Watson, served on the Parties on June 28, 2019, in the above-captioned proceeding (Initial Decision or I.D.). [footnoteRef:2]  Replies to Exceptions were filed by West Penn Power Company (West Penn or the Company) on August 13, 2019.  The Initial Decision denied the Formal Complaint (Complaint) filed by Mr. Berginc on October 25, 2017.  For the reasons discussed below, we shall deny the Complainant’s Exceptions, adopt the Initial Decision of ALJ Watson, and dismiss the Complaint, consistent with this Opinion and Order.   [2:  	Consistent with the Commission’s Regulations at 52 Pa. Code § 5.533, Exceptions were due by July 18, 2019.  On July 9, 2019, the Complainant filed his Exceptions, which were returned by the Secretary’s Bureau because the Exceptions did not have a signature.  On July 25, 2019, the Complainant filed his Exceptions with a signature.  Notice of the Exceptions was served on West Penn on July 26, 2019.  ] 


1. [bookmark: _Toc10812921]Background

This case involves a Complaint concerning the safety of the advanced metering infrastructure (AMI), or smart meter, that West Penn proposes to install at the Complainant’s residence and use in the ordinary course of business to measure the Complainant’s electricity consumption.  The Complainant objects to the installation of a smart meter at his residence because of health, safety and privacy concerns.  

West Penn, an electric distribution company (EDC) subject to the jurisdiction of the Commission, furnishes, owns and maintains the meters in its distribution system.  See, West Penn’s Tariff Electric Pa. P.U.C. No. 40, Supp. No. 66, Section 7 at 39; see also, Section 8 at 41.

Act 129 of 2008 (Act 129 or Act), inter alia, amended Chapter 28 of the Public Utility Code (Code) and required EDCs with more than 100,000 customers to file smart meter technology procurement and installation plans for Commission approval and to furnish smart meter technology within its service territory in accordance with the provisions of the Act.  Section 2807(f) of the Code provides as follows:

(f) Smart Meter technology and time of use rates. 

(1) Within nine months after the effective date of this paragraph, electric distribution companies shall file a Smart Meter technology procurement and installation plan with the commission for approval.  The plan shall describe the Smart Meter technologies the electric distribution company proposes to install in accordance with paragraph (2). 

(2) Electric distribution companies shall furnish Smart Meter technology as follows: 

(i) Upon request from a customer that agrees to pay the cost of the Smart Meter at the time of the request.

(ii) In new building construction.

(iii) In accordance with a depreciation schedule not to exceed 15 years.

66 Pa. C.S. § 2807(f).  The General Assembly found that it was “in the public interest” to implement the measures set forth in Act 129 and that the universal installation of smart meters would enhance the “health, safety and prosperity” of Pennsylvania’s citizens through the “availability of adequate, reliable, affordable, efficient and environmentally sustainable electric service at the least cost.”  See, H.B. 2200, 192d Gen. Assemb., Reg. Sess. (Pa. 2008)).  

By Order entered in 2009, the Commission directed all EDCs subject to Act 129’s smart meter requirements, including West Penn, to universally deploy smart meter technology within their respective service territories in the Commonwealth in accordance with a depreciation schedule not to exceed fifteen years and in accordance with other guidelines established therein.  See, Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Implementation Order entered June 24, 2009) (Smart Meter Procurement and Installation Order).  West Penn sought and obtained the Commission’s approval to complete the installation of AMI meters for substantially all customers within its service territory by the end of mid-2019.  See, Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company, and West Penn Power Company for Approval of Their Smart Meter Deployment Plan, Docket Nos. M-2013-2341990, M-2013-2341991, M-2013-2341993, M-2013-2341994 (Order entered June 5, 2014) (SMP).  

West Penn, in carrying out its obligations under Act 129 and the relevant Commission’s Orders implementing Act 129, sent correspondence to the Complainant on August 15, 2017, regarding installation of a smart meter and on September 11, 2017, unsuccessfully attempted to install a smart meter at the Complainant’s residence.  West Penn made a telephone call to the Complainant on September 13, 2017, regarding the smart meter refusal and the Complainant terminated the call.  According to West Penn, the Complainant would not permit the Company to install the meter.  Answer at 2.  

[bookmark: _Toc10812922]History of the Proceeding

On October 25, 2017, Mr. Berginc filed a Complaint with the Commission against West Penn  averring that West Penn was threatening to terminate electric service at his residence at 245 Penn Adamsburg Road, Penn, PA 15675 (Service Location) unless the Complainant agreed to the installation of a smart meter.  The Complainant objects to the installation of a smart meter at the Service Location due to general allegations of health, safety, and privacy concerns.  In addition, he alleged specifically, that since smart meters have been installed in his neighborhood, he is concerned with radio frequency interference with the following: (1) his pacemaker; (2) his voice over internet service (and 911 service); and (3) the Wi-Fi connectivity at his residence.  He also alleged that smart meters are vulnerable to power surges and hacking.

On November 27, 2017, West Penn filed an Answer and New Matter to the Complaint, admitting that it provides residential electric service to the Complainant at the Service Location and averring that the Complainant has refused the installation of a smart meter at the Service Location.  West Penn states that it is required by Act 129 and its Commission-approved Smart Meter Deployment Plan (SMP) to install a smart meter at the Service Location and the Complainant’s refusal to allow the installation of a smart meter constitutes legal grounds to terminate service to the Service Location.  West Penn denied the remaining material allegations set forth in the Complaint.

The New Matter included a Notice to Plead, requiring the Complainant to file a response within twenty days of service.  The Complainant did not file a response to the New Matter.

On November 27, 2017, West Penn also filed Preliminary Objections to the Complaint, averring that: (1) the request for relief for an exemption from the installation of a smart meter is not legally recoverable; (2) the Complainant failed to allege the Company violated any Statute, Commission Regulation, Order, or tariff provision with regard to the proposed installation of the smart meter at the Service Location; and (3) West Penn is required by Act 129 and its SMP to install a smart meter at the Service Location.  West Penn argued that the Complaint is legally insufficient, because it fails to state a claim upon which the Commission can grant relief.  According to West Penn, a hearing is not in the public interest and the Complaint does not meet the standards set forth in recent Commission decisions in order to survive preliminary objections.

The Preliminary Objections included a Notice to Plead, requiring the Complainant to file a response within ten days of service.  The Complainant did not file a response to the Preliminary Objections.  

On November 15, 2018, ALJ Watson issued an Interim Order, denying the Preliminary Objections.

On November 19, 2018, ALJ Watson issued an Interim Order, establishing an initial litigation schedule (November 2018 Interim Order).  The ALJ ordered the Parties to, inter alia, provide the names, addresses, and written summaries of the expected testimony for each witness (witness information) to the other Party by January 24, 2019; conclude discovery by April 19, 2019; and file a status report by May 10, 2019.  The November 2018 Interim Order also provided that any Party may request a prehearing conference or a settlement conference, and that any of the provisions of the Order may be modified upon motion and good cause shown by a Party.  No such requests were made by the Complainant in this proceeding.

On January 24, 2019, West Penn filed a certificate of service regarding its service of its witness information upon the Complainant.

On January 29, 2019, West Penn filed a Certificate of Service regarding its service of Interrogatories and Requests for Production of Documents (discovery requests) upon the Complainant.  Objections were due by February 8, 2019, and responses were due by February 18, 2019.

On February 22, 2019, West Penn filed a Motion to Compel Responses to Interrogatories and Document Requests (Motion to Compel), averring that it had not received any response to its discovery requests.  The Motion to Compel contained a Notice to Plead, requiring the Complainant to file a response within five days of service.  The Complainant did not file a response to the Motion to Compel.

On March 4, 2019, the ALJ issued an Interim Order (March 2019 Interim Order), granting West Penn’s Motion to Compel and ordering the Complainant to serve full and complete responses to the discovery requests upon West Penn’s counsel and file a certificate of service with the Commission’s Secretary no later than March 28, 2019.  

On April 18, 2019, West Penn filed a Motion to Dismiss Complaint of Paul Berginc for Failure to Comply with Orders (Motion to Dismiss), averring, inter alia, that the Complainant failed to provide his witness information to West Penn in violation of the November 2018 Interim Order, and failed to provide responses to West Penn’s discovery requests in violation of the March 2019 Interim Order.  The Complainant also failed to file a status report as required by the November 2018 Interim Order.

The Motion to Dismiss contained a Notice to Plead, requiring the Complainant to file a response within five days of service.  The Complainant did not file a response to the Motion to Dismiss.

On April 24, 2019, West Penn filed an Amended Motion to Dismiss Complaint of Paul Berginc for Failure to Comply with Orders (Amended Motion to Dismiss), averring, inter alia, that after filing the Motion to Dismiss, West Penn received incomplete responses to the discovery requests from the Complainant.  West Penn averred the Complainant failed to provide any response to Discovery Request Nos. 1, 2d-g, 2i, 3, 4b-c, 5-6, 7a, 7c, 9b, 15b-c, 16-17, 19a, 19c, 21-25, 26a-d, and 27a-d, even though the March 2019 Interim Order granting the Motion to Compel required the Complainant to file full and complete responses to all of West Penn’s discovery requests by March 28, 2019.  West Penn also averred the Complainant provided no documentation in response to Discovery Request Nos. 28-38.  West Penn averred that at no time did the Complainant contact West Penn to discuss the discovery requests.  West Penn argued that the Complainant’s responses to the discovery requests were not full and complete, as required by the March 2019 Interim Order.

West Penn averred it still had not received the Complainant’s witness information and argued that the Complaint should be dismissed in its entirety because the Complainant’s failure to provide full and complete responses to the discovery requests and provide his witness information demonstrates the Complainant’s lack of cooperation and willingness to participate in the proceeding as required by the Commission’s Regulations.  The Amended Motion to Dismiss contained a Notice to Plead, requiring the Complainant to file a response within five days of service.  The Complainant did not file a response to the Amended Motion to Dismiss.

On May 13, 2019, West Penn filed a status report dated May 10, 2019, averring that the Complainant had not yet provided his witness information or full and complete responses to the discovery requests.  The Complainant did not file a status report.

The record closed on May 13, 2019, the deadline for filing status reports in this proceeding.

On June 28, 2019, the Commission served ALJ Watson’s Initial Decision on the Parties. 

On July 25, 2019, the Complainant filed his Exceptions.  Replies to Exceptions were filed by West Penn on August 13, 2019.

[bookmark: _Toc10812923]Discussion

[bookmark: _Toc10812924]Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that West Penn is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 602 A.2d 863 (Pa. 1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than the evidence presented by West Penn.  Se-Ling Hosiery, Inc. v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, Commission decisions must be supported by substantial evidence in the record.  Mill v. Pa. PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 413 A.2d 1037 (Pa. 1980).

Commission Regulations permit the discovery of “any matter, not privileged, which is relevant to the subject matter involved in the pending action…” 52 Pa. Code § 5.321(c).  As long as the information sought in a discovery request appears reasonably calculated to lead to the discovery of admissible evidence, a party may not object to the discovery request on the basis that the information sought will be inadmissible at a hearing.  Id.

[bookmark: _Hlk360651]A party must answer “fully and completely” unless an objection is made.  52 Pa. Code § 5.342(a)(4).  This includes the production of documents.  Section 5.341(c).  Objections must be served within ten days of service of the interrogatories.  52 Pa. Code § 5.342(e).

In the Initial Decision, ALJ Watson made twenty-one Findings of Fact and reached six Conclusions of Law.  See, I.D. at 5-7, 10-11.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

As we proceed in our review of the various positions of the Parties in this proceeding, we are reminded that the Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Thus, any argument we do not specifically address shall be deemed to have been duly considered and denied without further discussion.

ALJ’s Initial Decision

The ALJ dismissed the Complaint for failure of the Complainant to comply with the two Interim Orders issued by the ALJ in this proceeding.  First, the Complainant did not file a certificate of service showing his service of his witness information or file a status report as required by the November 2018 Interim Order.  Second, the Complainant did not file a certificate of service showing his service of full and complete responses to the discovery requests upon West Penn, as required by the March 2019 Interim Order.  The ALJ noted that the Complainant provided incomplete responses subsequent to West Penn’s filing of the Motion to Dismiss, however, the March  2019 Interim Order clearly ordered the Complainant to serve full and complete responses by March 28, 2019, which the Complainant did not do.   The ALJ noted that the Complainant did not request an extension of time to respond to the discovery requests or contact West Penn to discuss the discovery requests.  I.D. at 4, 9.  

The ALJ explained that West Penn is entitled to engage in discovery in order to obtain information that is relevant and material to the issues raised by the Complainant.  I.D. at 8 (citing 52 Pa. Code §§ 5.342(d), (e)).  Sections 5.371 and 5.372 of Commission Regulations address the consequences of a participant’s failure to comply with Commission’s discovery regulations.  I.D. at 8 (citing 52 Pa. Code § 5.371-5.372).  Specifically, on motion, the Commission or the presiding officer may make an appropriate order if a party fails to answer, file sufficient answers, file objections, make a designation or otherwise respond to discovery requests.  I.D. at 8 (citing 52 Pa. Code § 5.371).  Additionally, the Commission or presiding officer may impose appropriate sanctions upon a party found to be in violation of the obligations set forth in the Commission’s Regulations.  I.D. at 8 (citing 52 Pa. Code § 5.372).   Further, parties must comply with the orders of an ALJ, and a complainant’s failure to do so is a sufficient basis to support dismissal of the matter.  I.D. at 9 (citing Snyderville Community Development Corporation v. Philadelphia Gas Works, Docket No. C-20055032 (Opinion and Order entered July 31, 2006) and 52 Pa. Code § 5.371).

The ALJ stated that West Penn has due process rights and reasoned that the Complainant’s actions in this proceeding would impair West Penn’s ability to prepare a full defense to the Complainant’s claims.  The ALJ found that a hearing in this matter is neither appropriate nor in the public interest.  I.D. at 10.  

Exceptions and Replies to Exceptions

The Complainant’s Exceptions[footnoteRef:3] are not numbered and consist of only a few sentences stating that he returned answers to West Penn’s questions twice and he has had phone conversations with West Penn attorneys.  He alleges in his Exceptions that, since smart meters were installed in his neighborhood, his wife has become ill (which was not alleged in the original Complaint) and his Wi-Fi is useless.  Exc. at 1. 	 [3:  	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, but because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, in order to secure a just, speedy, and inexpensive determination.  See, 52 Pa. Code § 5.533(b), 52 Pa. Code § 1.2(a). 
] 


In response, West Penn provides that while Mr. Berginc did provide two partial responses to discovery requests, he has not provided full and complete discovery responses despite an Interim Order compelling his answers.  West Penn avers that the Complainant never identified whether he would be presenting witnesses in this proceeding or a status report, despite an Interim Order from the presiding officer directing him to do both.  According to West Penn, the Complainant also never responded to the Company’s Motions to Compel or Dismiss this matter.  West Penn contends that the Complainant’s unwillingness to actively participate in the proceeding that he initiated impairs West Penn’s ability to effectively defend itself against the Complainant’s claims and against any testimony he would have presented in this matter, and thus its due process rights.  R. Exc. at 1-2.  

Disposition

		Upon review, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision for the reasons that follow. 

We agree with the ALJ that the failure of any party to comply with orders of the Commission or an ALJ is a sufficient basis to support dismissal of the matter.  The Commission previously has, on motion, appropriately dismissed complaints in cases involving smart meters as sanction for a complainant’s failure to comply with an interim order compelling service of witness lists and responses to an EDC’s discovery requests for information that may be admissible at hearing or lead to the discovery of admissible evidence, such as, for example, the identification of medical records, witnesses, cell phone usage, etc.[footnoteRef:4]   [4:  	See e.g., Anthony Venini v. PPL Electric Utilities Corporation, Docket No. C-2018-3006469 (Order entered January 29, 2020) (Venini); see also e.g., B. Susanne Spohn v. Metropolitan Edison Company, C-2018-3001725 (Order entered August 8, 2019); see also e.g., Kimberly Beckmann v. Metropolitan Edison Company, C-2017- 2613702 (Order entered April 11, 2019).] 


In smart meter cases especially, it is crucial to the fair conduct of the litigation that the Parties exchange witness lists in advance.  Venini at 12.  The Parties must be given an opportunity to prepare their own cases by reviewing what the other side will offer at the hearing.  Id.  When one side fails to provide this information, the other side’s ability to prepare for the case is unfairly restricted.  Id.  That is why the appropriate sanction, after several warnings to the offending party, is to dismiss the complaint.  A litigated proceeding involving complex allegations, like the allegations in this Complaint, must be held to a high standard.  Id.  Thus, we concur with the ALJ that a hearing in this smart meter matter without the Complainant’s full responses to discovery and identification of witnesses and the production of relevant documents is not appropriate or in the public interest.  

The dismissal of the Complaint is an appropriate sanction for the Complainant’s failure to comply with the ALJ’s orders[footnoteRef:5] and after several warnings to the Complainant had been given by the presiding officer.  Thus, the Complainant’s Exceptions are denied. [5:  	See, Treffinger v PPL Electric Utilities Corp., Docket No. C-20027978, 2003 Pa. PUC Lexis 3 (Order entered March 3, 2003); Snyderville Community Development Corp. v. PGW, Docket No. C-20055032, 206 Pa. PUC Lexis 64 (Order entered July 31c, 2006); Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966; Application of Mountain High Transportation Group, Inc., December 1, Docket No. A-2009-2140243, 2010 Pa. PUC LEXIS 188 (Order entered July 6, 2010); Michelle and Bobby Rhone v. PPL Electric Utilities Corporation, Docket No, F-2010-2164739, 2011 Pa. PUC LEXIS 1087 (Order entered May 27, 2011).] 


[bookmark: _Toc10812960]Conclusion

Based on the above discussion, we shall: (1) deny the Complainant’s Exceptions; (2) adopt the ALJ’s Initial Decision; and (3) dismiss the Complaint, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

1.	That the Exceptions filed by Paul Berginc on July 25, 2019, to the Initial Decision of Administrative Law Judge Jeffrey A. Watson issued on June 28, 2019, at Docket No. C-2017-2632636, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Jeffrey A. Watson, issued on June 28, 2019, at Docket No. C-2017-2632636, is adopted, consistent with this Opinion and Order.

3. 	That the Formal Complaint filed by Paul Berginc, on October 25, 2017, at Docket No. C-2017-2632636, is dismissed.

4.	That this proceeding is marked closed.

BY THE COMMISSION,
[bookmark: _GoBack][image: ]
	


Rosemary Chiavetta
Secretary

(SEAL)


ORDER ADOPTED:  March 26, 2020

ORDER ENTERED:  March 26, 2020
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