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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Optatus Chailla (Complainant) filed on September 12, 2019, to the Initial Decision (Initial Decision or I.D.) of Administrative Law Judge (ALJ) Benjamin J. Myers, issued on August 26, 2019.  Replies to Exceptions were filed by Verizon Pennsylvania LLC (Verizon PA or Respondent) on September 20, 2019.  ALJ Myers’ I.D. denies and dismisses the Formal Complaint against Verizon PA (Complaint) in its entirety.  For the reasons stated below, we shall grant in part, and deny in part, the Exceptions of the Complainant and modify the ALJ’s Initial Decision consistent with this Opinion and Order.  
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On March 15, 2019, the Complainant filed the instant Complaint against Verizon PA alleging incorrect charges on his bill, reliability and quality of service issues, and invasion of privacy concerns.  The Complainant averred that Verizon PA incorrectly charged him for digital subscriber line (xDSL) Internet-access service and for installing a phone jack.  The Complainant also averred that Verizon PA provided service with poor quality and reliability, including a March 10, 2019, 911 call that the Complainant states was not made by anyone inside his house.  Upon investigating the 911 call, the Complainant indicated that the dial tone on his telephone line was “scratchy static” sounding.  The Complainant alleged that, on March 11-12, 2019, he confirmed that his telephone did not ring when called and that a Verizon PA technician repaired the line on March 12, 2019.  Complaint at 3.  

The Complainant further averred that Verizon PA added a shared drive to his computer (Verizon shared drive) without his permission and he is nervous about what the Verizon shared drive is collecting from his computer.  The Complainant requested six items of relief from Verizon PA as follows: 1) removal of the Verizon shared drive; 2) an explanation of his bill; 3) an explanation of why a phone jack installation was not covered by a protection plan; 4) a potential payment arrangement after seeing a breakdown of his March 2019 bill; 5) that Verizon PA provide assurance that his service is for regional calling and is at minimum lifeline service; and 6) that Verizon PA provide him with information on plans for senior citizens.  Complaint at 2-4.  

		On April 8, 2019, Verizon PA filed an Answer to the Complaint (Answer) and requested that the case be placed in mediation.  In its Answer, Verizon PA admitted and denied various averments of the Complaint.  Verizon PA admitted that it provides telephone service to the Complainant.  Verizon PA stated that, on March 12, 2019, a repair technician was sent to the Complainant’s residence and that technician repaired the cable pair that provides service to the residence.  However, Verizon PA denied that it had incorrectly billed the Complainant.  Verizon PA also averred that it has been unsuccessful in reaching the Complainant to resolve all of the issues mentioned in the Complaint.  Answer at 1-2.

		On June 13, 2019, an evidentiary hearing was held.  The Complainant appeared pro se and presented the testimony of one witness, Ms. Florence Chailla.[footnoteRef:2]  At the hearing, the Complainant did not sponsor any exhibits.  Verizon PA was represented by counsel and presented the testimony of two witnesses, who sponsored two exhibits.  The transcript of this hearing contains eighty-nine pages.  The record was closed on June 13, 2019. [2:  	 Ms. Florence Chailla is the wife of the Complainant.] 


		In his Initial Decision, the ALJ denied and dismissed the Complaint.  As noted, supra, the Complainant filed Exceptions on September 12, 2019.[footnoteRef:3]  Verizon PA filed Replies to Exceptions on September 20, 2019. [3: 	 	The Complainant did not file a Certificate of Service or other indication that the parties of record to this case were served with the Exceptions.  Therefore, on September 13, 2019, the Secretary of the Commission served copies of the Exceptions to the parties of record.] 


Discussion
		
A.	Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 602 A.2d 863 (Pa. 1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by Verizon PA.  Se‑Ling Hosiery, Inc. v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 413 A.2d 1037 (Pa. 1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the Complainant’s evidence shifts to Verizon PA.  If the evidence presented by Verizon PA is of co-equal value or “weight,” the burden of proof has not been satisfied and the Complainant must provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 461 A.2d 1234 (Pa. 1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

		Any argument or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
B.	ALJ’s Initial Decision

		The ALJ made forty Findings of Fact and reached thirteen Conclusions of Law.  I.D. at 2-7, 18-19.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

		As noted, supra, the ALJ denied and dismissed the Complaint and in so doing, discussed five issues raised by the Complainant’s witness at the hearing: 1) the alleged bill cramming;[footnoteRef:4] 2) the Complainant’s right to receive broadband service within ten days of purchase; 3) the alleged violation of the Complainant’s consumer protection rights under a TechSure Plus insurance plan; 4) the alleged invasion of the Complainant’s privacy by Verizon PA; and 5) damages.  The ALJ found the following issues raised by the Complainant outside of the Commission’s jurisdiction: 1) consumer protection rights under a TechSure Plus insurance plan; 2) invasion of privacy by Verizon PA; and 3) damages.  Additionally, the ALJ found that the Complainant did not meet his burden of proof that Verizon PA engaged in bill cramming or that Verizon PA failed to provide xDSL service to the Complainant within ten business days of purchase.  I.D. at 7-8, 11‑12.   [4: 	 	52 Pa. Code § 64.2. defines cramming as the submission or inclusion of unauthorized, misleading or deceptive charges for products or services on an end-user customer’s local telephone bill.] 


		In addressing the cramming allegation, the ALJ pointed out the Complainant’s witness testified to fourteen instances of alleged cramming and generally asserted the Complainant was being charged for a service plan more costly than the plan he believed he purchased.  However, the ALJ also noted that, in response to the billing and cramming issues raised by the Complainant, Verizon PA’s witness testified that he made numerous attempts to contact the Complainant.  Further, the ALJ found the Complainant returned one of Verizon PA’s calls, but was unsuccessful in reaching Verizon PA’s witness and that the Complainant did not attempt any other contact with Verizon PA.  Therefore, the ALJ concluded that Verizon PA was unable to answer the Complainant’s billing and cramming questions via telephone.  Furthermore, the ALJ also noted that Verizon PA’s witness emailed the Complainant an explanation of each of the charges on the Complainant’s bill and the Complainant’s witness acknowledged receipt of this email.  The ALJ concluded that the Complainant failed to provide any evidence that Verizon PA engaged in cramming and failed to meet his burden according to 52 Pa. Code § 64.23(a)(1).  I.D. at 9-11.

The ALJ next addressed the Complainant’s allegation that Verizon PA did not provide him with xDSL service within ten days of his request in violation of 66 Pa. C.S. § 3014(b)(5).  According to the ALJ, the credible testimony and evidence presented by Verizon PA indicated that after the Complainant’s xDSL service was requested in February of 2019, the Complainant first reported only telephone service issues to Verizon PA on March 11, 2019.  The ALJ thus ruled that the Complainant failed to provide evidence that Verizon PA did not provide the Complainant broadband service within ten days of his request.  I.D. at 12.

The ALJ noted that Section 1501 of the Code, 66 Pa. C.S. § 1501, requires public utilities to provide reasonable and adequate service to its customers but does not require perfect or the best possible service.  Viewing the Complaint in a broad sense, the ALJ considered that the Complainant has generally raised the allegation that Verizon PA failed to provide reasonable and adequate telephone and xDSL service in accordance with 66 Pa. C.S. § 1501.  However, the ALJ opined that, while the Complainant may have experienced some issues with his telephone and xDSL service, he failed to demonstrate that these issues established unreasonable or inadequate service.  In regard to this general service quality contention, the ALJ ruled the Complainant failed to meet his burden to show that Verizon PA did not provide reasonable and adequate service.  I.D. at 12-13.
Additionally, the ALJ addressed several procedural and legal arguments made by the Complainant’s witness.  At the hearing, the ALJ asked the Complainant’s witness if she is an attorney.  She indicated that she has a law degree but was not licensed to practice law in Pennsylvania.  I.D. at 15 (citing Tr. at 23-24).  Accordingly, the ALJ explained that the witness was unable to provide legal representation to the Complainant.  Nonetheless, the ALJ addressed the three procedural/legal issues the witness raised.  The first issue involved an objection to the mediation report that was filed with the Commission on April 19, 2019.  The ALJ ruled that the Complainant’s objections to mediation was immaterial to the conduct of a hearing in this matter.  The second procedural objection, filed on June 3, 2019, was that the June 13, 2019 hearing was actually a prehearing conference.  To this matter, the ALJ emphasized that the proceeding scheduled for June 13, 2019, was the initial hearing, not a prehearing conference and any claim otherwise was moot because no prehearing conference had been scheduled or was held.  The ALJ ruled this objection moot since no prehearing was conducted.  I.D. at 15‑16 (citing Tr. at 9-10).

The third issue argued by the Complainant’s witness was that the Complainant had filed two motions for summary judgment on June 5, 2019, and June 10, 2019, neither of which had been ruled on prior to the hearing.  The ALJ found several errors with regard to these motions.  First, the motions were not appropriately served in accordance with the Commission’s Regulations:

§ 1.54. Service by a party. 

(a) Pleadings, submittals, briefs and other documents, filed in proceedings pending before the Commission shall be served upon parties in the proceeding and upon the presiding officer, if one has been assigned.

52 Pa. Code § 1.54(a).  The ALJ found that the motions had been filed with the Commission’s Secretary’s Bureau but had not been served upon the presiding officer in the case.[footnoteRef:5]  Additionally, the ALJ found that these motions failed to contain the necessary notices as required by the Commission’s Regulations: [5:  	As we note infra, these Complainant’s pleadings were served upon the Respondent in this proceeding and Verizon PA had received them.  Tr. at 82.] 


§ 5.102. Motions for summary judgment and judgment on the pleadings. 

(a) Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.  

52 Pa. Code § 5.102.  The ALJ also ruled that the Complainant’s motions were untimely.  Finally, the ALJ observed that it was clear from the pleadings that there were numerous facts in dispute that would prevent the grant of a motion for summary judgment.  Consequently, the ALJ dismissed the Complainant’s filings that had been characterized as motions for summary judgment.  I.D. at 16-18.

C.	Exceptions and Replies to Exceptions

We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that:

(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding.  Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds.  See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982).  We typically apply the liberal construction provisions of our Regulations, 52 Pa. Code § 1.2(a), to pro se litigants to ensure just, speedy, and inexpensive determinations of proceedings before the Commission.  See, e.g., Ditsious v. Pennsylvania Electric Co., Docket No. F-2011-2274306 (Order entered March 14, 2013).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  Therefore, we will consider the merits of the Complainant’s Exceptions.

		In its Replies to Exceptions, Verizon PA points out that the Exceptions blend issues and are not numbered and organized as required by our Regulations at 52 Pa. Code § 5.533(b).  Nevertheless, Verizon PA identifies five general issues raised in the Complainant’s Exceptions.  We shall address the Complainant’s Exceptions and Verizon PA’s Replies to Exceptions as follows.

1. Evidence

In his Exceptions, the Complainant argues that the ALJ’s Initial Decision did not take into consideration several evidentiary submissions made by the Complainant.  These filings were submitted to the Commission before and after the hearing but were not offered into the record at the hearing.  Exc. at 2.  Specifically, the Complainant takes issue with the ALJ’s Initial Decision, Ordering Paragraph No. 2, which states as follows: 

That the evidence submitted by the Complainant subsequent
 to the close of the record on June 13, 2019 is excluded from 
the record.

Id. (citing I.D. at 20).  The Complainant claims that all of the filings he submitted before the June 13, 2019 hearing should have been considered by the ALJ in rendering his Initial Decision.  Throughout the Exceptions, the Complainant generally makes numerous references to evidentiary submissions that the ALJ excluded from the record.[footnoteRef:6]  Exc. at 2.   [6:  	It is axiomatic that this Commission base its decisions on the evidence in the record, and we are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact or conclusion of law.  52 Pa. Code § 5.431.] 


In its Replies to Exceptions, Verizon PA identifies several filings made by the Complainant that were never served on the presiding officer as required by 52 Pa. Code § 1.54.  Further, Verizon PA emphasizes that the Complainant did not proffer any of the documents as evidence at the hearing.  Consequently, Verizon PA claims the ALJ correctly did not rely on documents or pleadings not admitted into evidence.  In addition, Verizon PA submits that the portions of the Exceptions that rely on those documents as evidence should be stricken.  R. Exc. at 5-7.  
	
2. Lack of Cooperation

		The Complainant also takes issue with the ALJ’s finding that the Complainant did not cooperate when Verizon PA attempted to contact him and address the Complainant’s alleged service issues.  According to the Complainant, Verizon PA never testified that there was a need to enter his home.  Therefore, the Complainant insists that Verizon PA’s Exhibit I does not support the finding of the ALJ.  Exc. at 3 (citing I.D. at 3-4).

In response to this Exception, Verizon PA asserts that the Initial Decision is amply supported by the record regarding the Complainant’s lack of cooperation.  Additionally, Verizon PA claims it is directly due to the Complainant’s lack of cooperation that caused Verizon PA not to learn of the alleged service issues or follow up with the Complainant’s billing questions.  R. Exc. at 7.  
3. Service Issues – No Working Telephone and xDSL Service
 
		The Complainant objects to the ALJ’s discussion regarding the amount of time that his telephone and xDSL service did not work.  The Complainant alleges that the testimony of Verizon PA’s witnesses and the associated exhibits verify that the Complainant’s telephone service did not work at all between February 15, 2019 and June 3, 2019.  Regarding the amount of time his xDSL service did not work, the Complainant points to filings that the ALJ excluded from the record.  Exc. at 15.

In response to this Exception, Verizon PA avers the record evidence shows the Complainant did not make any service calls after March 22, 2019.  In addition, Verizon PA stresses that in making a repair call on March 22, 2019, its service technician found that the dial tone at the network interface device (NID) was in working order.  Therefore, Verizon PA claims the ALJ’s rejection of the Complainant’s claim of continuous voice and xDSL service outages is not supported by the record evidence.  R. Exc. at 9.

4. Failure to Prove Cramming

		The Complainant also takes issue with the ALJ’s conclusion that the Complainant failed to prove Verizon PA engaged in cramming.  The Complainant states that he raised fourteen billing issues that were not explained, again referencing material that the ALJ excluded from the record.  Additionally, the Complainant states Verizon PA did discuss billing with him via an April 29, 2019 email, but did not provide an adequate explanation.  Exc. at 23.  When referring to this email, the Exceptions state the ALJ’s Findings of Fact Nos. 34-39 in the Initial Decision incorrectly date Verizon PA’s email as April 9, 2019.  Exc. at 8-9.

		In Reply, Verizon PA notes that at the hearing, it proffered into evidence an email, dated April 29, 2019, responding to billing questions raised in the Complaint.  Verizon PA maintains the Complainant offered no evidence at the hearing to refute Verizon PA’s answers to the billing questions.  Therefore, Verizon PA declares the ALJ correctly found that the Complainant failed to meet his burden of proof.  R. Exc. at 10-11.
	
5. Service Issue – Failure to Provide xDSL Service Within Ten Days
		
The Complainant submits that Verizon PA failed to provide xDSL service within ten days of the Complainant’s request.  The Complainant points to the testimony of his witness at the hearing that he experienced an outage of fifty-four days.  Exc. at 14 (citing Tr. at 32).  To further his argument, the Complainant refers to filings the ALJ rejected from being included in the record.  Exc. at 14.

In its Replies to Exceptions, Verizon PA notes the Complainant’s allegation that Verizon PA violated 66 Pa. C.S. § 3014(b)(5), which discusses the requirements for a network modernization plan to ensure that the network is capable of delivering broadband service within ten business days after the customer's request for broadband service.  According to Verizon PA, the ALJ based this decision on the Complainant’s only service calls, on March 11, 2019 and March 22, 2019.  Verizon PA explains that these service calls claimed issues with the telephone service and did not indicate an issue with xDSL service.  R. Exc. at 11 (citing I.D. at 12).  Verizon PA asserts that the ALJ correctly rejected the factual claim that the Complainant’s xDSL service never worked.  Further, Verizon PA states there is no evidence of the exact date the Complainant ordered xDSL, rather the Complainant supplied only a general date of February 2019.  Moreover, Verizon PA avers there is no evidence to indicate that Verizon PA did not provide or supply working xDSL service within ten days of the Complainant ordering xDSL.  R. Exc. at 11.

D.	Disposition

Upon review of the record including the Complainant’s Exceptions and Verizon PA’s Replies to Exceptions, we find that the evidence in this case demonstrates the presence of substantive and recurring quality of service issues in Verizon PA’s outside plant network that materially affected the services provided to the Complainant for a rather lengthy time period.  Consequently, we shall sustain the Complainant’s Exceptions to the Initial Decision, in part.  Furthermore, we shall address the disposition of certain issues in the Complaint, consistent with existing Commission jurisdiction.  

1. Overall Conduct of the Proceeding

Initially, we note that formal consumer complaints that involve the quality of telecommunications services and the availability of retail broadband access services under Chapter 30 of the Code (Chapter 30) can be technically and legally complex matters for pro se complainants.  However, pro se complainants have the burden to prove the allegations in a complaint, and the Commission must reach a reasoned disposition that is based on record evidence.  The presiding ALJs on occasion may need to guide the pro se complainants through the evidentiary hearing process while creating an appropriate record and impartially safeguarding the due process rights of the involved adversarial parties.  In the instant proceeding, the creation of an appropriately complete evidentiary record may have been hampered by a lack of understanding on the part of the pro se Complainant and his witness, of how the evidentiary hearing process actually works, how necessary and proper documentation was needed to sustain the Complainant’s burden of proof, and how such documentation should have been introduced as evidence during the telephonic hearing before the presiding ALJ.  Tr. at 9-13.  However, we believe that the existing evidentiary record does provide sufficient information for the final disposition of this matter.

2. Quality of Service Issues and Billing Credit Parameters

The evidentiary record in this proceeding discloses that the Complainant suffered telephone service outages in the February 15 to March 11, 2019 and March 26 to June 3, 2019, time periods.  During the same time periods, the Complainant experienced parallel total outages or intermittent use of the xDSL retail broadband access service provided by Verizon PA to the Complainant’s premises.  The Complainant has broadly alleged in various pleadings submitted to the Commission a total of ninety-six (96) days without telephone service and fifty-four (54) days without xDSL service.[footnoteRef:7]  Ms. Florence Chailla, the Complainant’s witness, also testified during the evidentiary hearing that the “telephone landline did not work from approximately February 22 until June the 4th [2019]” and that is “96 days,” and reiterated Complainant’s position of “having to endure 96 days of no telephone service and 54 days of no DSL.”  Tr. at 27, 35, 45.  Ms. Chailla also testified that the “DSL service from February 28th until April 22, for 54 days it did not work,” clarifying however that it “worked maybe the 15th, 16th and 17th of April [2019] intermittently,” and “then it just didn’t work at all until April the 22nd [2019] consistently.”  Tr. at 33.  Ms. Chailla also referenced that the Stroudsburg Regional Police had dispatched a unit to the Complainant’s residence on March 10, 2019, because somehow a 911/E911 dropped call had been triggered, but not actually made from the Complainant’s landline telephone line which was not in working order that particular day.[footnoteRef:8]  Tr. at 30. [7:  	See Complainant’s “Motion for Summary Judgment,” Docket No. C-2019-3008691, filed June 11, 2020, at 5.  ]  [8:   	See also Complainant’s “Motion for Reconsideration of Interim Order Based on New Evidence – Follow Up,” Docket No. C-2019-3008691, filed May 2, 2019, at 7 and Exh. 1 at 9-15.] 


Verizon PA’s witness, Mr. Matthew Hand, testified about the company’s efforts to correct outage and disruption issues associated with the telephone and xDSL services to the Complainant’s premises.  The Verizon PA testimony indicates that unspecified “miscellaneous troubles” were “called in by the customer” on February 15, 2019, but “not given to a technician to dispatch out.”  Instead, the Complainant was referred to Verizon PA’s business office.  Tr. at 53; Verizon PA Exh. 1.  However, the Verizon PA trouble history log and Mr. Hand’s testimony referenced customer indications of a “critical emergency” with “static online, buzz” on March 11, 2019, and that “911 was dispatched to the home.”[footnoteRef:9]  Tr. at 53; Verizon PA Exh. 1.  Mr. Hand’s testimony described the dispatch of a Verizon PA technician, that “the defective cable was changed,” and that there was the completion of “a cautionary change on the – what is considered the F2 or the second part of the cable out to the customer’s location.”  Tr. at 53-54; Verizon PA Exh. 1.  The Complaint in this proceeding was filed on March 15, 2019. [9:  	Per Ms. Chailla’s testimony, the 911 dispatch took place on March 10, 2019. Tr. at 30.] 


Verizon PA’s testimony indicates that there was further contact from the Complainant on March 22, 2019, indicating lack of telephone service.  On March 26, 2019, a Verizon PA technician was dispatched, tested the line to the customer’s NID and reported that the dial tone to the customer’s NID functioned normally.  Tr. at 54; Verizon PA Exh. 1.

Following the filing of the Complaint, Verizon PA personnel engaged in a more concerted effort to deal with the underlying service issues, including the testing of the inside wiring in the Complainant’s premises.  Tr. at 56.  The initial Verizon PA technician visit on May 23, 2019 was cancelled by the Complainant by text message because of the Complainant’s unavailability.  Tr. at 56-57; Verizon PA Exh. 1.  However, Mr. Hand was able to dispatch a technician sometime in May 23-31, 2019, in order “to verify from the network interface device at that point whether or not the trouble looked like it was either inside the customer’s location or outside.”  Tr. at 57-58.  The technician located the problem in Verizon PA’s outside plant cable network facilities, on May 31, 2019,[footnoteRef:10] but was unable to deal with the problem because the technician dispatched “was not a person who could repair the problem.”  Tr. at 58.  A company splicer technician was dispatched, on June 3, 2019, and repaired a “short” or a “conductive issue” on the line that connects the Complainant’s premises with Verizon PA’s central office.  Tr. at 58-59; Verizon PA Exh. 1.  In response to a direct examination question by Verizon PA’s counsel on why the March 26, 2019, dispatched technician could not locate the short, Mr. Hand replied: [10:  	Tr. at 60.] 


There – it – the – it’s all dependent on the weather, and what – it’s possibly exposed.  If something is wet, that could actually cause a capacitive issue on the line, which would cause dial tone to not work, but yet the DSL will work.  And once it dries up or stops raining, it will actually cause it to – to work again.  So it may be something that – that was that scenario.


Tr. at 60 (emphasis added).

In response to a cross-examination question from the Complainant whether “it is Verizon’s responsibility to make sure that their equipment doesn’t get wet,” Mr. Hand stated that:

It is the responsibility of Verizon to make sure that we maintain the plant.  We are unable to be everywhere at once, unless it is brought to our attention.


Tr. at 61.

Considering the testimony offered by the Complainant’s witness Ms. Chailla and that of Mr. Hand of Verizon PA, it is reasonable to conclude that Verizon PA provided inadequate, unreliable, and unreasonable telephone service to the Complainant for a period of eighteen (18) days during the February 22 – March 11, 2019 time period, and for thirty-nine (39) days during the March 26 – June 3, 2019 time period, for a total of fifty-seven (57) days.  However, even without such a conclusion, the record evidence shows that the Complainant met his burden of proof that, at a minimum, he experienced intermittent telephone service problems over a three to four-month period in 2019 that rise to the level of inadequate and unreasonable service in violation of  Section 1501 of the  Code , 66 Pa. C.S. § 1501.  Because Verizon PA’s telephone service during that period did not meet the statutory standards of Section 1501 of the Code, we will sustain the Complainant’s Exceptions, in part, and direct Verizon PA to  issue an appropriate bill credit to the Complainant.[footnoteRef:11]  Such credit shall be issued even if the telephone services provided by Verizon PA to the Complainant are deemed to be a bundled package of services which may include “nontariffed, competitive, noncompetitive or protected services,… in combinations and at a single price selected by the company” under Section 3016(e)(3) of the Code, 66 Pa. C.S. § 3016(e)(3). [11:  	 The testimony contains multiple references to the Complainant’s efforts to contact Verizon PA or otherwise document his service issues.  During cross-examination by the Complainant, Verizon PA’s witness Hand testified that Verizon PA was able to fix the problem the first time without entering the Complainant’s home; however, sometime between March 26 and May 23, “the trouble became apparent again[.]”  Tr. at 68.  Ms. Chailla testified that she communicated with Verizon PA by both text and email in addition to returning calls.  Tr. at 44, 56-57.  The Complainant objected to the admission of Verizon PA Exhibit 1 partly on the basis that “[t]here are certain entries that are not there[.]”  Tr. at 73.  Verizon PA’s witness Tibbs referenced Ms. Chailla’s return message on April 9, 2019.  Tr. at 76.  And, finally, the Complainant’s witness testified to multiple pleadings with exhibits that were filed by the Complainant with the Commission’s Secretary’s Bureau, served on Verizon PA, and which Verizon PA witness Tibbs acknowledged receiving.  Tr. at 82.  This indicates that Verizon PA had knowledge of the Complainant’s continued service issues.  With respect to the Complainant’s filed documents, the ALJ noted that the Complainant had not served the documents on him, and for that reason he did not consider them exhibits intended for the hearing.  As previously stated, however, the Complainant was anticipating proceeding with a prehearing on June 13, 2019, not a hearing, and appeared otherwise unaware that the filed documents needed to be moved into evidence to be considered as such.  We do not consider the contents of those pleadings as part of the evidentiary record, since they were never moved into evidence. We take notice of their filing, however, since according to Ms. Chailla’s testimony, these pleadings were intended to further document the Complainant’s service issues from April through June 2019, and, as stated, Verizon PA’s witness acknowledged their receipt.  Tr. at 8-24, 82.  See also 52 Pa. Code §§ 5.406, 5.408. ] 


Although the Commission does not regulate the rates and charges for the xDSL retail broadband Internet access service provided by Verizon PA to the Complainant, the Commission retains appropriate jurisdiction over the availability of xDSL.  Verizon PA did not raise any objections during the course of the evidentiary hearing to Ms. Chailla’s testimony regarding the service and network outages that completely or intermittently affected the availability of the xDSL service.  Furthermore, Mr. Hand also testified on the reasons why inclement weather may impede dial tone and ordinary telephone service (e.g., presence of a short in the outside line), but permit xDSL to still function.  The Verizon PA outright network facilities outages and Complainant’s intermittent access to xDSL service from the time the service was installed in February 2019 bring into question whether this retail broadband access service was truly “available” for purposes of Section 3014(b) of the Code.  66 Pa. C.S. § 3014(b).  Tr. at 32.  The Commission has observed the following:

Although the Commission as part of an individual case adjudication has yet to further define what constitutes “availability” under Chapter 30, the Initial Decision also overlooks Commission precedent recognizing that the availability of broadband access service provided by carriers’ subject to, and defined by, Chapter 30, remains within the Commission's jurisdiction.  See, e.g., White v. Verizon North LLC, Docket No. C-2016-2532236 (Order entered November 2, 2016) (White).  In White, we confirmed that the Commission has appropriate statutory jurisdiction to inquire into matters involving the availability and provisioning of retail broadband access services by ILECs [incumbent local exchange carriers] with Chapter 30 broadband deployment commitments and obligations.  CenturyLink is an ILEC that has completed its Chapter 30 broadband deployment and is required to supply retail broadband access services in accordance with the aforementioned statutory standards.  Thus, consistent with our holding in White, the Commission has the necessary jurisdiction to determine whether CenturyLink is providing retail broadband access service to the Complainant consistent with the applicable Chapter 30 statutory standards.  

Joe Roberts v. The United Telephone Company of Pennsylvania LLC d/b/a CenturyLink, Docket No. C-2017-2632824 (Order entered June 28, 2018) at 8-9.  Verizon PA is also an ILEC that is subject to the obligations of Chapter 30. 

Based on the testimony offered by the Complainant and Verizon PA, the record evidence demonstrates that the xDSL service was not adequately and reliably available for a time period of at least thirty-two (32) days after the service was installed.  Consequently, we shall sustain the Complainant’s Exceptions, in part, and direct Verizon PA to issue an appropriate bill credit to the Complainant for the xDSL service component.  We wish to note that this determination does not intrude into the space of regulation for the rates, terms and conditions for the provision of xDSL retail broadband Internet access services.  Rather, this finding is made in order to determine a billing credit for a service that was not provisioned in accordance with Section 3014(b) of the Code.

3. Invasion of Privacy Issue

The Complainant alleged an invasion of privacy issue and requested the removal of the Verizon shared drive that was installed and “shared” on Complainant’s computer.[footnoteRef:12]  Verizon PA’s counsel objected to any testimony regarding this invasion of privacy allegation on the basis that the Commission lacked jurisdiction “over Internet service or the contents of their [Complainant’s] computer.”[footnoteRef:13]  Tr. at 18.  Ms. Chailla testified that this particular “shared” drive on the Complainant’s computer was installed by Verizon PA and was removed by Verizon PA on or about May 14, 2019.  Ms. Chailla further stated that “there was no opportunity to open the shared Verizon drive or to find out what it captured, what it collected, and what it took away when it was removed by Verizon on or about May 14th [2019],…”  Tr. at 39.  The Verizon PA testimony of record has denied that the company had created the Verizon shared drive on the Complainant’s computer.  See Verizon PA Exh. 2.  The ALJ ruled that “whether the Complainant believes a shared computer drive on his personal home computer presents an invasion of his privacy is also outside any jurisdiction afforded to the Commission.”  I.D. at 8. [12:  	Formal Complaint, Docket No. C-2019-3008691, at 3, 4 and Attachment A.]  [13:  	See also Response of Verizon Pennsylvania LLC to Motions for Summary Judgment, Docket No. C‑2019‑3008691, filed June 11, 2019, at 1-2.] 


Although we agree with the ultimate result on this issue, it should be noted that the Commission exercises appropriate regulatory oversight over the privacy of telecommunications services that are provided under its jurisdiction within the Commonwealth.[footnoteRef:14]  The Commission also has its own Confidentiality of Customer Communications and Information regulations.[footnoteRef:15]  The Complainant’s assertions about an alleged invasion of privacy because of the temporary presence of the Verizon shared drive in the Complainant’s personal computer lacks specificity and does not invoke the Commission’s relevant regulations.  Therefore, we believe that the Commission does not need to reach a conclusion whether it lacks jurisdiction under the factual circumstances of the present adjudication because the Complainant’s personal computer is used to gain access to the Internet. [14:  	See, e.g., 66 Pa. C.S. § 3019(b)(2).]  [15:  	52 Pa. Code §§ 63.131 to 63.137.  ] 


4. Lack of Cooperation by Complainant

We agree that Verizon PA testified at the hearing about its ongoing efforts to resolve the allegations in the Complaint.  We also acknowledge that it may have benefitted the Complainant to be more responsive to Verizon PA when it contacted him on multiple occasions about his service problems.  Tr. at 75-79.  However, we do not agree with the premise that the Complainant exhibited a lack of cooperation in attempting to resolve the service outage and interruption issues that are present in the instant adjudication.  The Complainant may not have engaged in informal contacts in the frequency and degree desired by Verizon PA.  However, this conduct does not manifest a lack of cooperation as the Complainant did utilize formal written communications – in the form of legal pleadings filed with the Commission and served on Verizon PA – that contained the Complainant’s service outage and interruption concerns as well as requests for clarifying information.  The fact that the Complainant, after first contacting Verizon PA, chose the Commission route to address his service problems does not make him uncooperative.  Therefore, we believe that the Complainant’s Exceptions in this regard should be sustained.

5. Civil Penalty

Based on the evidentiary record in this case, we believe that Verizon PA provided inadequate and unreasonable telephone service to the Complainant over a three to four-month period in 2019 in violation of Section 1501 of the Code.  Under the standards that we typically use to evaluate penalty amounts,[footnoteRef:16] we impose a $2,000 civil penalty for this violation.  This penalty amount properly reflects both the nature and duration of the service problems as well as Verizon PA’s attempts to address those problems.  Although we recognize that Verizon PA became more proactive in locating and correcting the technical problem in its network facilities after the Complaint was filed, the provision of inadequate and unreasonable service for a prolonged period of time merits a civil penalty here. [16:  	 The Commission has adopted standards for evaluating civil penalty amounts.  Those standards are set forth in Joseph A. Rosi v. Bell Atlantic Pennsylvania, Inc. and Sprint Communications Co., L.P., Docket No. C‑00992409 (Order entered March 16, 2000), and have been codified as a Commission Policy Statement at Section 69.1201 of our regulations, 52 Pa. Code § 69.1201 (Factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations—statement of policy).] 


6. ALJ’s Findings of Fact Nos. 34-39

Finally, the Complainant’s Exceptions challenge the date contained in the ALJ’s Findings of Fact Nos. 34-39.  Specifically, he states that Verizon PA communicated with him via an April 29, 2019 email.  After review of the record, we agree with the Complainant that Findings of Fact Nos. 34-39 used an incorrect date.  As such, we shall modify Findings of Fact Nos. 34-39 on page six of the ALJ’s Initial Decision to read as follows:

34.	On April 29, 2019, an email was sent to the Complainant asking for him to provide dates he would be available for a technician to come to his home and perform troubleshooting and repairs to his telephone and internet service. N.T. 78, Verizon Ex. 2. 

35.	The April 29, 2019 email told the Complainant that once any repairs had been made, the Respondent would credit the Complainant’s account for time out of service. N.T. 78-79.
36.	The April 29, 2019 email also provided answers to questions the Complainant had previously raised with respect to his April 3, 2019 bill and an explanation of the charges which appeared on it. N.T. 80-81.

37.	The April 29, 2019 email also indicated that the Respondent would investigate a $75 payment which the Complainant had alleged was not credited to his account and asked that the Complainant provide information about how the payment was made as well as a cancelled check or transaction tracking number. N.T. 81.

38.	The Complainant never responded to the April 29, 2019 email and did not provide dates of availability for a technician to visit the Respondent. N.T. 78.

39.	The Complainant never contacted the Respondent about the April 29, 2019 email to ask additional questions about his bill or the explanation of charges the Respondent had outlined in the email. N.T. 81.

Notwithstanding our modification of these Findings of Fact, we note that the ALJ merely made a typographical error.  We also note that the errors contained in these Findings of Fact are not material to the conclusions reached therein consistent with the previous discussion disposing of substantive contested adequacy, quality and availability of services issues in this proceeding.

		In light of the above, we shall grant the Complainant’s Exceptions, in part and deny them, in part.  

Conclusion

Based upon our review of the Exceptions and Replies, the Initial Decision, and the record in this proceeding, we shall grant the Complainant’s Exceptions in part and thereby modify the Initial Decision, and otherwise deny the Complainant’s Exceptions, in part, and adopt the Initial Decision, as modified, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

		1.	That the Exceptions of Optatus Chailla, filed on September 12, 2019, relating to quality of service issues and appropriate billing credits are sustained, in part, consistent with this Opinion and Order.

2.	That the Exceptions of Optatus Chailla, filed on September 12, 2019, regarding Administrative Law Judge Benjamin J. Myers’ Initial Decision’s findings about lack of cooperation by Optatus Chailla, are sustained, consistent with this Opinion and Order.

3.	That the Initial Decision of Administrative Law Judge Benjamin J. Myers, issued on August 26, 2019, is modified regarding the disposition of the alleged invasion of privacy issue, consistent with this Opinion and Order.

4.	That the Findings of Fact Nos. 34, 35, 36, 37, 38, and 39, in the Initial Decision of Administrative Law Judge Benjamin J. Myers are modified, consistent with this Opinion and Order. 

5.	That the Initial Decision of Administrative Law Judge Benjamin J. Myers, issued on August 26, 2019, is affirmed in all other respects, consistent with this Opinion and Order.

6.	That the Formal Complaint filed on March 15, 2019, by Optatus Chailla against Verizon Pennsylvania LLC at Docket No. C-2019-3008691 is sustained, in part, consistent with this Opinion and Order.
7.	That within thirty (30) days of the date of entry of this Opinion and Order, Verizon Pennsylvania LLC shall issue an appropriate bill credit regarding the telecommunications and digital subscriber line services to Optatus Chailla, consistent with this Opinion and Order.

8 	That within sixty (60) days of the date of entry of this Opinion and Order, Verizon Pennsylvania LLC, shall file with the Commission a letter communication at this docket stating the timing and the amount of billed credit that was issued to Optatus Chailla.

		9.	That Verizon Pennsylvania LLC, within thirty (30) days of the date of entry of this Opinion and Order, shall pay a civil penalty in the amount of Two Thousand Dollars ($2,000) by sending a certified check or money order payable to the Commonwealth of Pennsylvania addressed to:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA  17120

		10.	That Verizon Pennsylvania LLC is hereby directed to cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., and the Regulations of this Commission, 52 Pa. Code §§ 1.1, et seq.

		11.	That a copy of this Opinion and Order shall be served on the Commission’s Office of Administrative Services, Financial and Assessment Section.

[bookmark: _GoBack]12.	That a copy of this Opinion and Order shall be served upon the parties to this proceeding, the Office of Consumer Advocate, the Office of Small Business Advocate, and the Commission’s Bureau of Investigation and Enforcement.

13.	That upon Verizon Pennsylvania LLC’s compliance with Ordering Paragraph Nos. 7, 8 and 9, above, the Secretary’s Bureau shall mark this proceeding closed.

[image: ]BY THE COMMISSION,

							


Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: March 12, 2020

ORDER ENTERED:  March 31, 2020

19
image1.png




