BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Verizon Pennsylvania LLC and 			:
Verizon North LLC					:		C-2020-3019347
							:
[bookmark: _GoBack]	v.						:
							:
Metropolitan Edison Company, Pennsylvania	:
Electric Company and Penn Power Company	:



SCHEDULING ORDER


On November 20, 2019, Verizon Pennsylvania LLC and Verizon North LLC (collectively “Verizon”) filed a formal complaint at the Federal Communications Commission (FCC) against Metropolitan Edison Company, Pennsylvania Electric Company and Penn Power Company (collectively “First Energy”).  The complaint was docketed by the FCC at docket number 19-354.  In its complaint, Verizon averred that Verizon and First Energy jointly use more than 412,000 utility poles in Pennsylvania under terms and conditions of ten substantially similar joint use agreements dating back as far as 1958.  Verizon added that it pays First Energy annual pole attachment rent under amendments to those agreements which took effect between 1999 and 2009.  Verizon added that First Energy has charged unlawful and unreasonably high contract rates for years even after they were directed by the FCC to eliminate wide disparities in pole rental rates.  Verizon asked the FCC to require First Energy to charge Verizon just and reasonable rates and refund the amounts it believes it was overcharged.  

On February 3, 2020, First Energy filed an answer to Verizon’s complaint.  First Energy argued that Verizon’s complaint is unfounded and should either be dismissed or the relief requested should be denied.  First Energy argued, among other things, that Verizon was required to terminate its existing joint use agreements with First Energy before filing the complaint but failed to do so.  First Energy also argued that Verizon has misinterpreted FCC rulings and failed negotiations with First Energy led to the complaint being filed.  First Energy also argued that Verizon has misconstrued the relevant facts, including whether one party has bargaining leverage over another.  First Energy added that, to the extent the case moves forward, any analysis of the rates between First Energy and Verizon should be prospective in effect only.  First Energy averred multiple affirmative defenses in its answer and provided specific responses to the averments made by Verizon in its complaint.

On March 3, 2020, Verizon filed a reply to First Energy’s answer and a denial of First Energy’s affirmative defenses.  Among other things, Verizon continued to maintain that it is entitled to just and reasonable pole attachment rates and that it is entitled to a refund of what it believes it has been overcharged by First Energy.

Subsequently, the parties engaged in various and significant activities in litigating the complaint before the FCC.

Concurrently, however, the Pennsylvania Public Utility Commission (Commission) has taken steps to “reverse preempt” the FCC’s jurisdiction over pole attachment issues in Pennsylvania.  See, Assumption of PA PUC Jurisdiction Over Pole Attachments from the Federal Communications Commission, Docket Number L-2018-3002672 (Opinion and Order adopted Aug. 29, 2019).  These efforts culminated in the addition of Chapter 77 to the Commission’s regulations, 52 Pa.Code §§ 77.1, et seq., which recently became effective, and the Commission certifying to the FCC on March 18, 2020, that it regulates the rates, terms and conditions for pole attachments.  As a result, on March 23, 2020, the FCC issued an Order indicating that it no longer has jurisdiction over the complaint Verizon filed against First Energy and all future communications regarding the case should be directed to the Commission.  The matter was then transferred to the Commission and referred by the Commission’s Secretary’s Bureau to the Office of Administrative Law Judge for prompt adjudication.  I was assigned as the presiding officer.

Due to the Covid-19 pandemic and the related Emergency Orders issued by Governor Wolf, the Commission has not recently been able to maintain normal operations.  As a result, and in an effort to keep this proceeding moving forward in light of the time constraints on pole attachment cases articulated in Chapter 77, I held an informal, off-the-record conference call with attorneys for Verizon and First Energy, as well as from the Commission’s Mediation Unit, on March 26, 2020 to discuss procedural issues related to this case.  Present on the call was Susan Paiva, Esquire, Curtis Groves, Esquire, Christopher S. Huther, Esquire and Claire J. Evans, Esquire for Verizon; Tori L. Giesler, Esquire and Bob Endris, Esquire for First Energy; and Matthew Homsher, Esquire of the Commission’s Mediation Unit.

During the call, a discussion was held regarding when the regulatory time constraint for this case starts given that the formal complaint was filed by Verizon in November, 2019 but the Commission only established jurisdiction over pole attachment issues recently.  A discussion was also held regarding the status of outstanding motions pending before the FCC and the possibility of resolving this matter through either the Commission’s Mediation Unit or settlement judge regulations.  Finally, a discussion was also held regarding the appropriate manner to proceed with this case – whether to essentially pick up where the FCC proceeding ended or establish a new litigation schedule under Commission rules.  The parties were given an opportunity to informally provide input regarding their position on these various issues no later than March 31, 2020.  Additional emails were subsequently exchanged and a final off-the-record conference call was held with the parties on April 14, 2020.

The purpose of this scheduling order is to memorialize the resolution of the procedural disagreements between Verizon and First Energy and establish a procedural schedule for this case.

As an initial matter, the parties were advised to ensure that all attorneys enter their appearance or have a motion to admit pro hac vice submitted on their behalf.  First Energy also confirmed that it does not intend to file any further answer to the complaint since the complaint was transferred to Commission.  Nor did any party express any concern about the process by which the case was transferred from the FCC to the Commission which would require any further action from the Commission (i.e., issuance of a secretarial letter formally accepting the case from the FCC, etc.).  The parties, however, otherwise disagreed with how this matter should proceed now that it is transferred to the Commission.  In response to the initial opportunity to informally submit their positions on how the case should proceed, by email on April 2, 2020, I informed the parties that I agreed with the proposal presented by First Energy and generally outlined how the case would proceed, with the understanding that a formal scheduling order would subsequently be issued.  As noted above, additional emails were subsequently exchanged and off-the-record discussions held.

In light of the informal exchanges between the parties and the presiding officer, the effective filing date for this case will be March 25, 2020, the date the case was transferred from the FCC to the Commission, even though the original date of the complaint is November 20, 2019.  In addition, good cause has been shown under Section 77.5(d) of the Commission’s pole attachment regulations that warrants allowing the Commission 270-days to decide this matter.  As a result, the Commission must act on this complaint no later than its Public Meeting scheduled for December 17, 2020.  The two outstanding motions pending before the FCC at the time the matter was transferred to the Commission are now moot.  The following procedural schedule will be adopted:

	Verizon Direct Testimony
	April 21, 2020

	First Energy Rebuttal Testimony
	May 21, 2020

	Verizon Surrebuttal Testimony
	June 11, 2020

	Evidentiary Hearing
	Week of June 15, 2020



Service of testimony via email only by 4:30 on the date due is acceptable as the parties have agreed to waive hard copy service in light of the pandemic.  Hard copies of testimony will be provided at hearings.  Dates for Main Briefs and Reply Briefs will be set at the hearing.  Dates for Exceptions and Reply Exceptions will be determined at the time the Initial Decision is issued with the expectation that the Commission will act on this matter no later than the last Public Meeting before the expiration of the 270-day limit, or December 17, 2020.  The evidentiary hearing will be held in Harrisburg in an available hearing room in the Commonwealth Keystone Building and will begin at 10:00.

		In addition, at a minimum, the first day of hearings will be reserved for a mediation session with a Commission mediator or settlement discussions under the Commission’s settlement judge process. 

The parties indicated that the protective agreement in effect in the proceeding before the FCC would continue to apply to the proceeding before the Commission and a new protective order is not needed.  A copy of that protective order was included in the materials transferred from the FCC to the Commission.  The parties were advised, however, to consider proposing a separate joint order for a protective order that is more similar to the protective orders used at the Commission and are taking that recommendation under advisement.

The parties also agreed to the following modifications to the Commission’s regulations pertaining to discovery:

· Any discovery served after 4:30 Monday through Wednesday and after noon on a Friday will be considered to have been served the next business day;

· Verbal notice of objections shall be provided within 3 calendar days following service of discovery requests so as to facilitate resolution of the dispute.  If the dispute is not resolved, written objections must be served within 5 calendar days of service of the requests and (per the existing rule) any motions to compel are due within 10 calendar days of service of the objections.

· Responses to discovery requests are due within 15 calendar days of service of the requests.

· Any deadline that falls on a Saturday, Sunday, or Holiday will be the following business day.

The parties are strongly encouraged to resolve any discovery disputes amongst themselves prior to seeking the intervention of the presiding officer.

Finally, the parties are reminded that Commission policy promotes settlements.  52 Pa. Code §5.231(a).  There is a long history in this case of efforts to settle the outstanding issues, even prior to the filing of the complaint at the FCC.  Nonetheless, the parties are encouraged to commence settlement discussions amongst themselves for this proceeding as early as possible.  Even if the parties are unable to settle this case, they may still resolve some of the questions or issues during their discussions.  If the parties reach an agreement on all issues, a formal hearing will not be necessary and the scheduled hearing will be cancelled.  To the extent the parties wish to avail themselves of formal mediation or the Commission’s settlement judge process earlier than the week of June 15, 2020, they are free to make such a request.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the following schedule is adopted for this proceeding:

	Verizon Direct Testimony
	April 21, 2020

	First Energy Rebuttal Testimony
	May 21, 2020

	Verizon Surrebuttal Testimony
	June 11, 2020

	Evidentiary Hearing
	Week of June 15, 2020



2. That the parties shall receive all documents and shall copy all other parties on documents they file with the Commission or serve on the presiding officer.  The parties shall serve the documents listed above so that the documents are received via email by the parties and presiding officer no later than 4:30 p.m. on the dates listed, with hard copy of testimony to be provided at the time of the hearing, so long as the electronic version is Microsoft Word compatible and no larger than 5 MB per email.  Parties shall not file testimony with the Commission, but shall file a certificate of service.  

3. That written testimony shall comply with the requirements of 52 Pa.Code §5.412 and shall be marked with numerical, sequential statement numbers. 

4. That all parties shall comply with the provisions of 52 Pa.Code §5.243(e) which prohibits the introduction of evidence during rebuttal which should have been included in the party’s case-in-chief or which substantially varies from the party’s case-in-chief, unless the party is introducing evidence in support of a proposed settlement.

5. That the parties shall conduct discovery pursuant to 52 Pa.Code §§5.321-5.373, as modified above.  The parties are encouraged to cooperate and exchange information on an informal basis.  The parties shall cooperate rather than engage in numerous or protracted discovery disagreements that require formal resolution.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa.Code §§5.361, 5.371-5.372.

6. That the parties shall stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve administrative hearing resources.  52 Pa.Code §§5.232 and 5.234.

7. That any evidentiary hearing in this matter constitutes a formal legal proceeding and will be conducted in accordance with the Commission’s Rules of Administrative Practice and Procedure, as well as the rules of evidence as applied to administrative hearings.

8. That any provision of this order may be modified upon motion and good cause shown by any party in interest in accordance with 52 Pa.Code §5.223(a).


Date: April 14, 2020						/s/				
							Joel H. Cheskis
							Deputy Chief Administrative Law Judge
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