	BEFORE THE
	PENNSYLVANIA PUBLIC UTILITY COMMISSION



Municipality of Penn Hills				:		
 		:
[bookmark: _GoBack]	v.						: 		C-2019-3013809
							:
Union Railroad Company				:



THIRD INTERIM ORDER
Confirm Amended Litigation Schedule

		On October 24, 2019, the Municipality of Penn Hills (Penn Hills) filed a formal complaint again Union Railroad Company (Union RR).  Penn Hills alleged a storm water pipe owned by Union RR was clogged, causing severe flooding in the area and there was an unsafe condition caused by a building located on property belonging to Union RR at the same location.  Penn Hills requested the Commission order the railroad to unclog the storm water line and demolish or secure the unsafe building.

		On November 14, 2019, Union RR filed its Answer and New Matter, in which Union RR generally denied the allegations concerning the storm water line and averred in New Matter that the storm water line inlet at issue was not located on the railroad company’s property.  Union RR also averred it had no right or obligation to maintain, repair, secure, police or demolish the storm water line inlet or the building owned allegedly by the Canadian National Railway Company (Canadian Railway).

		On November 25, 2019, the Office of Administrative Law Judge issued a notice scheduling an Initial Call-In Telephonic Pre-Hearing Conference for Tuesday, December 17, 2019, at 9:00 a.m., and on the same day, the presiding officer issued a Prehearing Conference Order.  

On December 17, 2019, the presiding officer conducted a telephonic prehearing conference at which the following parties were present and represented: Penn Hills, Union RR, the City of Pittsburgh (the City), the Commission’s Bureau of Investigation and Enforcement (BIE) and the Pennsylvania Department of Transportation (PennDOT).  The formal complaint originally involved PennDOT, the City, the County of Allegheny (the County), the Borough of Verona (Verona) and BIE.  However, Penn Hills’ formal complaint related solely to Union RR and Penn Hills noted at the prehearing conference that it never intended its formal complaint to include PennDOT, the City, the County or Verona in the proceeding.  

On January 14, 2020, the presiding officer issued the First Interim Order which dismissed PennDOT, the County, the City and Verona.  In addition, the caption and the Parties of Record list was amended to reflect the formal complaint involved the Municipality of Penn Hills versus Union Railway Company.  The First Interim Order required the remaining parties (Penn Hills, Union RR and BIE) to file any applicable motion or petition on or before February 15, 2020.  

On February 13, 2020, Union RR filed its Unopposed Motion for Additional Time to File Prehearing Motions and Petitions (Motion).  Union RR averred it has been unable to complete its search to determine ownership, possession and the relative rights and obligations of the parties as it relates to the parcels in question.  In addition, Union RR noted Penn Hills had not filed yet a reply to Union RR’s New Matter or located documents requested by Union RR (which request included deeds, leases or other agreements concerning the parcels in question).  Union RR requests an additional 45 days in which to file prehearing motions or petitions and to continue the parties’ search for documentation.  

Also, on February 13, 2020, the presiding officer issued the Second Interim Order which granted additional time to the parties.  The Second Interim Order required the parties to file any applicable motion or request on or before April 3, 2020.  

On March 26, 2020[footnoteRef:1], Union RR filed electronically its Motion to Compel the Municipality of Penn Hills to Answer Written Discovery, or, Alternatively, to Schedule a Telephonic Status Conference to Suspend or Reset Existing Deadlines (Motion to Compel).  Union RR averred it served interrogatories on Penn Hills on February 24, 2020 and responses to those interrogatories were due by March 25, 2020.  Union RR contended Penn Hills had not provided responses to its interrogatories and had not filed a pleading in response to Union RR’s New Matter in its Answer.  Union RR asserted it needed Penn Hills’ responses in order to comply with the presiding officer’s directive to file all appropriate motions on or before April 3, 2020.   [1:  	On or about March 16, 2020, the Commission’s offices were closed due to the Coronavirus pandemic (COVID-19) and the Commission’s employees were directed to self-isolate.  The Commission directed the employees with an ability to work remotely from home, including the presiding officer, and to continue operations as possible during the period of self-isolation.  The period of self-isolation continued from March 16, 2020 and is still in effect as of the date of this Interim Order.  
] 


Due to the continuing COVID-19 pandemic, the presiding officer requested the parties’ availability to discuss the Motion to Compel by telephone on March 27, 2020.  Accordingly, the parties met informally by telephone at 10:00 a.m. on March 27, 2020 with the presiding officer.  A court reporter was not present.  Present on the tele-conference were representatives of Penn Hills, Union RR and BIE.  The parties discussed the need to reset or amend the litigation schedule as well as discussing Union RR’s Motion to Compel.  

After discussion, the presiding officer informed the parties she would be unable to issue an order due to the pandemic.  However, the presiding officer advised the parties she would issue an Order as soon as possible which would confirm an email she would send to the parties after the telephonic status conference.  On April 3, 2020 at 10:56 a.m., the presiding officer sent an email to the parties to confirm the conversation with the parties by telephone on March 27, 2020.  



Discussion

This proceeding concerns allegations by Penn Hills that Union RR’s actions and/or inactions at its own railyard property violated the Commission’s regulation at 52 Pa.Code § 1501 and those actions/inactions resulted in damage to Penn Hills’ property adjoining the railyard.  The formal complaint requests the Commission order Union RR to take remedial actions.  

In its Motion to Compel, Union RR averred it needed Penn Hills’ response before it could complete its search of documents that would show ownership, possession and the relative rights and obligations of the parties as it related to the parcels in question.  In addition, Union RR noted Penn Hills had not filed yet a reply to Union RR’s New Matter.  Penn Hills insisted it filed its response to Union RR’s New Matter, even though the Commission’s official docket did not show its response.  Both parties acknowledged difficulty with engaging in discovery because materials being sought are unavailable currently because the offices and locations where the documents are located are closed due to the pandemic’s effect.

At the telephonic status conference, the parties came to an understanding with the presiding officer about how to proceed.  Thereafter, on April 3, 2020 at 10:56 a.m., the presiding officer sent an email to the parties to confirm the conversation with the parties by telephone on March 27, 2020.  The body of the email was as follows:

Parties, 

This email is to confirm the matters we discussed during our telephone conversation on last Friday (March 27, 2020).  

The four of us met via the Commission’s bridge conference number to discuss the status of the proceeding concerning the complaint of Penn Hills against Union Railroad.  

Penn Hills and Union Railroad agreed there was a need to obtain additional documentary evidence and information but that information was unavailable due to the closures caused by the pandemic.  Also, Penn Hills indicated it had filed an Answer but the presiding officer indicated that Answer did not appear on the docket with the Secretary’s Bureau. 

The parties agreed the litigation schedule should be extended into June 2020 due to uncertainty about the duration of the pandemic.  Penn Hills agreed it would file the answer and would provide a copy to all the parties via email as well.  

Currently, the Commission’s offices are closed and the presiding officer has a limited ability to issue orders until the offices reopen.  When the presiding officer is permitted to issue an order, the presiding officer will provide an order to the parties that, essentially, sets Friday, June 5, 2020 as the date by which Penn Hills will file an answer.  The deadline for the filing of all motions will be Friday, June 19, 2020.

If the parties recognize that these deadlines cannot be met as a result of the pandemic or consequences arising from the closures caused by the pandemic, then the parties must contact the presiding officer as soon as possible to request an adjustment to the schedule. 

Pursuant to 52 Pa.Code § 5.483, the presiding officer’s authority includes regulating the course of the proceeding.  The COVID-19 self-isolation has extended from March 16, 2020 through the date of this Order, during which time the presiding officer and parties have continued to tele-work.  After April 10, 2020, the Commission’s response to the pandemic included enabling presiding officers to issue orders and decisions electronically if all parties had access to email and/or were enrolled in the Commission’s eService.  This Interim Order is being issued pursuant to the Commission’s changes in operation in light of the pandemic and in order to confirm the discussions between the parties and the presiding officer on March 27, 2020.  

Since it appears the pandemic has prevented Union RR and Penn Hills from accessing documents which will be determinative in this proceeding, there exists a need for additional time in order for the parties to engage in discovery and exploration for historical documents after the pandemic’s self-isolation requirements begin to ease.  The parties specified during the unrecorded telephonic conference the new litigation dates and the presiding officer agreed to issue an interim order outlining the new dates.  

However, it should be noted that the email sent by the presiding officer on April 3, 2020 incorrectly noted Penn Hills would file a response to Union RR’s Answer and New Matter by June 5, 2020.  In fact, Penn Hills agreed to file its response within two weeks of the status conference.  The date of June 5, 2020 is the date by which the parties agreed Penn Hills would file its response to the interrogatories served on it by Union RR on February 24, 2020.  

As of the date of this Order, there is no response from Penn Hills on the Commission’s docket.  Accordingly, the presiding officer is granting Penn Hills an additional two weeks from the date of this Order in which to file its response, and Penn Hills will serve a copy on the presiding officer and the other parties.  If Penn Hills is unable to file electronically its response, due to the effects of the pandemic on the Commission’s operations, then Penn Hills will immediately inform the presiding officer and parties.


THEREFORE,

		IT IS ORDERED:

1. 	That the Municipality of Penn Hills shall file with the Commission, and cause to be served on the presiding officer and the other parties, its response to the Answer and New Matter filed by Union Railroad Company, within two weeks from the date of this Order, or on or before May 1, 2020.

2. 	That, on or before June 5, 2020, the Municipality of Penn Hills shall respond to the interrogatories served on it by Union Railroad Company on February 24, 2020.  

3. 	That the parties shall file any applicable motion or petition on or before June 19, 2020.

Date:  April 16, 2020								/s/			
								Katrina L. Dunderdale
								Administrative Law Judge
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