BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Rasheed Clark						:
							:
	v.						:		C-2019-3014882
							:
Verizon Pennsylvania LLC				:



ORDER 
DENYING PRELIMINARY OBJECTION AND
REFERRING CASE TO MEDIATION UNIT FOR MEDIATION REVIEW

[bookmark: _Hlk36020622][bookmark: _Hlk36026458]On December 6, 2019, Rasheed Clark (Mr. Clark or Complainant) filed a formal Complaint (Complaint) against Verizon Pennsylvania LLC (Respondent or Verizon) with the Pennsylvania Public Utility Commission (Commission) challenging alleging that he is having a reliability, safety or quality problem with his utility service.  More specifically, Mr. Clark avers that wires belonging to the Respondent hang low in his backyard and pose a health risk to his family, while also limiting his access to his backyard.  He states that, as a homeowner, he never granted Respondent permission to cross his property and was never compensated for it.  As relief, Mr. Clark requests that Verizon removes the wires in question or find other means to ensure that he has free access to his alleyway and property.

On December 30, 2019, Respondent filed a timely Answer with New Matter in response to Mr. Clark’s Complaint.  In its Answer, Verizon denied the material allegations of the Complaint.  Respondent explained that while Mr. Clark is a customer of Verizon PA, he subscribes to a service bundle of Fios Digital Voice, Internet and TV services, which are not regulated by this Commission.  According to Respondent, Mr. Clarks’ Complaint does not relate to his service but concerns a right-of way easement for facilities located in the alley at the rear of his property.  Verizon averred that its technicians visited Mr. Clark’s residence on November 21, 2019 and raised the telephone cables to a height that exceed the height requirement specifications.  The lines were also inspected and found to be in good condition and do not pose a safety threat to Mr. Clark or anyone else. Verizon maintained that telephone service cables do not carry enough voltage to be a fire hazard.

In its New Matter Verizon added that, in 1919, Verizon PA’s predecessor the Bell Telephone Company of Pennsylvania, was granted “… the right to
place wooden posts, cable boxes, cables and wires” in the alleyways mentioned in Mr. Clark’s Complaint.  

On December 30, 2019, Respondent also filed a Preliminary Objection seeking the dismissal of the Complaint and striking of Complainant’ requested relief as the Commission has no subject matter jurisdiction to adjudicate private right-of-way issues.

[bookmark: _Hlk36026402]On January 7, 2020, Complainant filed a Reply to Respondent’s New Matter and Answer to its Preliminary Objection wherein he explained that crux of his Complaint lay not on  the existence and/or terms of Verizon’s right-of-way in his property, but on his claim that Verizon has failed to provide him with adequate service by creating a situation that “poses a safety risk to [his] family.”  Mr. Clarks explained that because of the dangerous situation created by Verizon’s wires he cannot have contractors work on the side of his home.  Additionally, he requested that Verizon produce a copy of the easement.

By Motion Judge Assignment Notice dated February 6, 2020, the parties were informed that I was assigned as the presiding officer in this matter and responsible for resolving any issues which may arise during the preliminary phase of this proceeding.  Verizon’s Preliminary Objection is procedurally ready to be ruled upon.  For the reasons discussed further below, Verizon’s Preliminary Objection will be denied.

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  52 Pa. Code §§ 5.101-5.103.  Commission preliminary motion practice is similar to Pennsylvania civil practice regarding the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, Docket No. C-00935435, 1994 Pa. PUC LEXIS 69.  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The Commission’s regulations provide, inter alia:

(a) Grounds.  Preliminary objections are available to parties
and may be filed in response to a pleading except motions and
prior preliminary objections.  Preliminary objections must be 
accompanied by a notice to plead, must state specifically the legal
and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of
the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the
inclusion of scandalous or impertinent matter.

52 Pa.Code § 5.101(a)(1), (2).

[bookmark: _Hlk36021659]In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Complainant, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849; P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11. The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).   The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  Therefore, it is only the facts in the Complaint which can be presumed to be true in order to determine whether recovery is possible. 

a) Right-of-way

In his Complaint, Mr. Clark states that, as a homeowner, he never granted Respondent permission to cross his property and was never compensated for it.  Verizon responded that in 1919, its predecessor the Bell Telephone Company of Pennsylvania, was granted a right of way or easement to install equipment on the property that now belongs to Mr. Clark.  Respondent’s Preliminary Objection seeks the dismissal of the Complaint on the grounds that the Commission has no subject matter jurisdiction to adjudicate private right-of-way issues.

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Public Utility Comm’n, 157 Pa.Super. 595, 43 A.2d 348 (1945).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. Pa. State Police, 152 Pa.Cmwlth. 409, 619 A.2d 390 (1992), app. denied, 536 Pa. 633, 637 A.2d 293 (1993).

Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621 (1982), nor can jurisdiction be obtained by waiver or estoppel, Scott v. Bristol Twp. Police Dep’t, 669 A.2d 457 (Pa.Cmwlth. 1995).

The Commission has determined that it is not the proper forum for resolving property rights controversies. Rather, such controversies are a matter for a court of general jurisdiction.  Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (Order entered July 3, 2003); Fiorillo v. PECO Energy Co., Docket No. C-00971088 (Order entered September 15, 1999). In Fairview Water Co. v. Pennsylvania Pub. Util. Comm'n., 502 A.2d 162 (Pa. 1985), the Pennsylvania Supreme Court held that the Commission does not have jurisdiction to determine the scope and validity of an easement. 

In Boczar v. PPL Electric Utilities Corp., Docket No. C-20016332 (Order entered February 10, 2003), the complainant alleged that the utility was not authorized to place its poles, transformers and cable lines on his property.  The Commission noted that the utility produced right-of-way agreements for the facilities in question and concluded that it was without jurisdiction to determine property rights concerning these easements.  In Lou Amati/Amati Service Station v. West Penn Power Co. and Bell Atlantic Pennsylvania, Inc., Docket No. C-00945842 (Order entered October 25, 1995), the Commission stated that real property issues, such as trespass and whether utility facilities were located pursuant to a valid easement are within the exclusive jurisdiction of the Courts of Common Pleas.

In Messina v Bell Atlantic-Pennsylvania, Docket No. C-00968225 (Order entered September 23, 1998), the Commission stated that it could adjudicate cases involving the existence rather than the scope and validity of an easement. In Robert S.J. Nigro v. PPL Electric Utilities Corp., Docket No. C-00003242 (Order entered October 26, 2004), where the utility was unable to produce a written document granting an easement across the complainant's property and claimed an easement by prescription, the Commission concluded that it was without jurisdiction to determine prescriptive easements. \

Finally, in Stavnicky v PPL Electric Utilities Corp., Docket No. C-20043368 (Order entered July 13, 2005), the Commission held that subject matter jurisdiction in right-of-way disputes extended only to cases where there was no written documentation of an easement.  If the utility produced a document purporting to show a grant of authority for an easement concerning a complainant's property, the Commission's inquiry should be at an end. In that case, the Commission determined that it lacked jurisdiction because the utility presented written documentation of its easements.  

As set forth above, the Commission has only asserted jurisdiction in cases disputing the existence of an easement rather than the scope and validity of one.  In the present case, there is a factual dispute that a right-of-way exists as the parties make conflicting statements regarding its existence.  As mentioned above, for the purposes of disposition of the Preliminary Objection, we must accept all well-pleaded, material facts, of the non-moving party, Mr. Clark, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. Of Pa., 490 A.2d 402 (1985); Commw. Of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  Any doubt must be resolved in favor of the non-moving party.  Because a factual dispute exists as to existence of the right-of-way, Verizon does not prevail as a matter of law and its Preliminary Objection will be denied.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  

b)	Inadequate and/or unsafe service

In his Complaint, Mr. Clark avers that wires belonging to the Respondent hang low in his backyard and pose a health risk to his family, while also limiting his access to his backyard.  

In its Answer, Verizon argues that: 1) Mr. Clarks claims relate to Verizon services which are not regulated by this Commission; 2) Mr. Clarks’ Complaint does not relate to his service but concerns a right-of way easement for facilities located in the alley at the rear of his property; 3) Verizon’s telephone cables at the heart of Mr. Clark’s dispute were inspected and found to be in good condition and do not pose a safety threat to Mr. Clark or anyone else. 

Respondent’s Preliminary Objection seeks the dismissal of the Complaint on the grounds that the Commission has no subject matter jurisdiction to adjudicate private right-of-way issues.

In his Reply to Respondent’s New Matter and Answer to its Preliminary Objection, Mr. Clark explained that crux of his Complaint lay not on  the existence and/or terms of Verizon’s right-of-way in his property, but on his claim that Verizon has failed to provide him with adequate service by creating a situation that “poses a safety risk to [his] family.”

I agree with the Complainant. Section 1501 of the Public Utility Code (the "Code"), 66 Pa. C.S. § 1501, mandates that a public utility must furnish and maintain adequate, efficient, safe and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public. Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ. 66 Pa. C.S. § 1505.

The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility's services and facilities. Elkin v. Bell of PA, 420 A.2d 371 (Pa. 1980). Section 102 of the Code, 66 Pa. C.S. § 102, defines "service" as: “Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . .” (Emphasis added).  

A utility's "service" is not merely confined to the distribution of electrical energy, but also includes "any and all acts" related to that function.  West Penn Power Co. v. Pa. P.U.C., 578 A.2d 75 (Pa.Cmwlth. 1990). The height clearance of Verizon’s telephone cables falls under the broad definition of "service."  By alleging that Respondent’s wires have created an unsafe environment for his family, Complainant is challenging the safety and adequacy of services provided by Verizon, and this constitutes a claim for which the Commission can grant a relief.  For this reason, assuming that the factual allegations of the Complaint are true and resolving any doubts in favor of the non-moving party, I will deny this portion of Verizon's Preliminary Objection.

For the reasons stated above, Verizon’s Preliminary Objection will be denied in its entirety.  The Complaint will be referred to the Commission’s Mediation Unit for mediation review.
ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Preliminary Objection filed by Verizon Pennsylvania LLC at Docket Number C-2019-3014882 dated December 30, 2019 is hereby denied.

1. That the issues set forth in the formal Complaint filed by Rasheed Clark against Verizon Pennsylvania LLC dated December 6, 2019 are referred to the Commission’s Mediation Unit for mediation review consistent with the above discussion

Date:	April 25, 2020 						/s/											Eranda Vero
							Administrative Law Judge
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