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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the letter dated December 9, 2019, of Janice Denito Branagh (Ms. Branagh or Petitioner), appearing pro se in this matter.  The letter was received by the Commission on December 20, 2019.  The letter (Letter-Petition hereafter) purports to “appeal” a final Opinion and Order of the Commission entered November 14, 2019, in the above-captioned complaint proceeding (November 2019 Order).[footnoteRef:1]  On review of the Commission’s dockets, there is no indication that any party has responded to the Letter-Petition.[footnoteRef:2]  We shall treat the Letter-Petition as a Petition seeking relief from a final order of the Commission.  See, 52 Pa. Code § 5.572(a).  When we disregard the form of the Letter-Petition, given Ms. Branagh’s pro se status and construe the pleading in a light most favorable to her, we shall deny the Letter-Petition.  We find that the pleading does not meet any of the standards for reconsideration set out in Duick v. Pa. Gas and Water Co., 56 Pa. P.U.C. 553 (1985) (Duick), nor does it establish any of the essential criteria for issuance of a stay and/or supersedeas of a final order of the Commission under the standards of Pa. PUC v. Process Gas Consumers Group, 467 A.2d 805 (Pa. 1983) (Process Gas).   [1:  	The Letter-Petition is addressed to Commonwealth Court and the Office of the Pennsylvania Attorney General and the Pennsylvania Public Utility Commission were copied on the document. ]  [2:  	A Certificate of Service attached to the Letter-Petition indicates that it was served upon Ward L. Smith, Esquire, counsel for Exelon Business Services LLC and the Pennsylvania Office of Attorney General on December 9, 2019.  ] 


History of Proceeding 

On November 16, 2016, Ms. Branagh filed a Formal Complaint (Complaint) against PECO Energy Company (PECO or Company) in which she alleged that PECO was threatening to shut off or had already shut off her electric utility service based on her objection to the installation of an Advanced Metering Infrastructure (AMI), i.e., “smart meter”[footnoteRef:3] in her home.  Complaint at 2.  Ms. Branagh objected to installation of the smart meter due to, inter alia, health reasons.  Id.  Ms. Branagh also expressed that she be permitted to keep her current electric automatic meter reading (AMR) meter until 2023-2024 – a period of time coincident with the end of a fifteen-year period that was mandated for completion of smart meter installation according to Act 129.[footnoteRef:4]  Id. at 3.  Ms. Branagh anticipated that the legislature will provide an “opt-out,” i.e., ability of customers to refuse installation, of smart meters in the future.[footnoteRef:5] [3:  	See, 66 Pa. C.S. § 2807(g) addressing smart meters.   ]  [4:  	Act of October 15, 2008, P.L. 1592, No. 129, § 3; codified at 66 Pa. C.S. §§ 2806.1; 2807.  ]  [5:  	The Petitioner also contended that PECO had replaced a gas meter with AMI technology while she was away and without her consent.  She also requested that her AMI gas meter module be removed.  November 2019 Order at 4.] 


On December 7, 2016, PECO filed its Answer to the Complaint that also contained New Matter (Answer) as well as Preliminary Objections.  In its Answer, PECO contended, inter alia, that it was required to install AMI, or smart meters, for all AMR meter customers by the end of 2014 and that the Company had the right to terminate service for failure of the customer to permit access to the meter for this purpose.  Answer at 2-4. 

In the New Matter, PECO asserted, inter alia, that Section 2807(f) of the Public Utility Code (Code), 66 Pa. C.S. § 2807(f), directed that PECO and other electric distribution companies (EDCs) file smart meter procurement and installation plans with the Commission, and PECO was seeking to comply with the installation plan already approved by the Commission.  PECO requested that the Commission dismiss the Complaint.  Answer at 4-10.  

In its Preliminary Objections, PECO argued, inter alia, that the Complaint was legally insufficient under 52 Pa. Code § 5.101(a)(4).  Preliminary Objections at 2-16.  PECO stated that the Company was installing smart meters in compliance with Act 129 and prior Commission Orders approving the Company’s Smart Meter Technology Procurement and Installation Plan.  Id.  PECO argued that there were no genuine issues of material fact presented in the Complaint and that the Company was entitled to judgment as a matter of law.  Id.  Ms. Branagh did not file a response to the Preliminary Objections.
By Order dated March 1, 2017, presiding Administrative Law Judges (ALJs) Darlene D. Heep and Christopher P. Pell sustained the Preliminary Objections of PECO in so far as the Petitioner requested to opt-out of smart meter installation.  The ALJs determined that there was no provision in the Commission’s Regulations or Orders that would permit a PECO customer to opt out of smart meter installation.  The ALJs scheduled a hearing to address whether installation of a smart meter at the Petitioner’s residence, in consideration of the Petitioner’s health concerns, constituted unsafe and unreasonable service in violation of Section 1501 of the Code, 66 Pa. C.S. § 1501.

An evidentiary hearing was held on June 6, 2017.  The Petitioner appeared pro se and did not present any witnesses but introduced three exhibits that were admitted into the record.  PECO was represented by counsel and presented four witnesses and twenty-three exhibits that were admitted into the record.  The record was closed on October 5, 2017.

On January 12, 2018, the Commission served the Initial Decision of ALJ Heep.[footnoteRef:6]  A Proprietary and Non-Proprietary version of the Initial Decision was issued in order to maintain confidentiality regarding the Petitioner’s medical information considered in the proceeding.  The Initial Decision recommended that the Complaint of Ms. Branagh be denied, in part, and granted in part.  The ALJ recommended that the portion of the Complaint pertaining to the installation of the gas module at Petitioner’s residence be sustained.  She imposed a $500 civil penalty on PECO for failure to provide reasonable service under Section 1501 of the Code, 66 Pa. C.S. § 1501, due to the manner in which the Company installed the gas meter module.  I.D at 25-26; November 2019 Order at 14-15.  PECO did not file Exceptions to this aspect of the Initial Decision.  November 2019 Order at 14-15. [6:  	By Judge Change Notice dated March 24, 2017, this case was reassigned from Deputy Chief Administrative Law Judge Christopher Pell and Administrative Law Judge Darlene Heep to Administrative Law Judge Darlene Heep.] 

On January 30, 2018, Ms. Branagh filed Exceptions to the Initial Decision.  On February 12, 2018, PECO filed its Replies to the Exceptions.  By Opinion and Order entered on February 28, 2019, the Commission held in abeyance disposition of the Exceptions and Replies to Exceptions and remanded the matter to the Office of Administrative Law Judge for the limited purpose of addressing the pro hac vice admission of counsel on behalf of PECO.  By Order dated April 11, 2019, the ALJ granted the Motion for admission of counsel, pro hac vice, over the objections of Ms. Branagh.  The ALJ found that no good cause existed to deny the Motion.

On November 14, 2019, the Commission issued the November 2019 Order, in which it adopted ALJ Heep’s Initial Decision.

Discussion

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(a) of our Regulations, 52 Pa. Code § 5.572(a), relating to petitions for relief following the issuance of a final decision.[footnoteRef:7]  [7:  	Petitions for relief after a final order must “. . . specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.”  52 Pa. Code § 5.572(a).] 

 
Pursuant to Commission Regulations and administrative precedent, the Commission often engages in a liberal interpretation of our Rules of Practice in recognition of pro se participants.  See, 52 Pa. Code § 1.2(a).  Section 1.2(a) of our rules of practice requires a liberal construction in order to accomplish the “just, speedy and inexpensive” determination of applicable matters.  Pennsylvania courts have sustained our authority under Section 1.2(a) to disregard an error or defect of procedure which does not affect the substantive rights of the parties.  See, In Re: Petition of West Penn Power Company d/b/a Allegheny Power for Expedited Approval of its Smart Meter Technology and Installation Plan, Docket No. M-2009-2123951 (Opinion and Order entered July 21, 2010), citing Big Apple Dinner Theater, Inc. v. Bell of Pennsylvania, Docket No. C‑00934817 (Opinion and Order entered on April 30, 1993); also AT&T Communications of Pennsylvania v. Pa. PUC, 568 A.2d 1362, 1364 (Pa. Cmwlth. 1990).

We shall, according to our rules of practice, engage in a liberal construction of the Letter-Petition.[footnoteRef:8]   [8:  	Our Regulations at 52 Pa. Code § 1.2(a) provides that the rules of procedure may be “liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable” and that “[t]he . . . presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.”  We apply this portion of the code especially in cases of pro se Complainants.  52 Pa. Code § 1.2(d).] 


The standards for a petition for relief following a final decision were addressed in Duick and are well-established.  Duick, citing Pa. Railroad Co. v. Pa. PSC, 118 Pa. Superior Ct. 380, 179 A. 850 (1935), held that a petition for rehearing under Subsection 703(f) of the Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  However, a petition for reconsideration under Subsection 703(g), may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, at 559; also AT&T v. Pa. PUC, 568 A.2d 1362 (Pa. Cmwlth. 1990).[footnoteRef:9] [9:  	The considerations of Duick, on application, essentially, require a two-step analysis. See e.g., SBG Management Services, Inc./ Colonial Garden Realty Co., L.P. v. Philadelphia Gas Works, Docket No. C-2012-2304183 (Order entered May 19, 2019), discussing Application of La Mexicana Express Service, LLC, to transport persons in paratransit service, between points within Berks County, Docket No. A-2012-2329717; A-6415209 (Order entered September 11, 2014).  The first step is that we determine whether a party has offered new and novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  Id.  The second step of the Duick analysis is to evaluate the new or novel argument, or overlooked consideration that is alleged, in order to determine whether to modify our previous decision.  Id.  We will not necessarily modify our prior decision just because a party offers a new and novel argument or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  Id.] 


Disposition[footnoteRef:10] [10:  	In disposing of the Letter-Petition, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).] 


When we afford the Petition a liberal construction, we find that it does not meet the standards for reconsideration of a final Commission Opinion and Order.  The Letter-Petition does not cite to, nor refer to, any consideration in the Complaint that can form the basis for the Commission to grant reconsideration under the Duick standards.   

Additionally, we cannot engage in a meaningful review of the Letter-Petition’s establishing entitlement to a stay/supersedeas of the final order of the Commission.  Consistent with 52 Pa. Code § 5.572(a), petitions for supersedeas and/or stay must “specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.”  52 Pa. Code § 5.572(a).  

The Commission has adopted the standards set forth in Process Gas for guidance regarding the issuance of a stay or supersedeas of a final Opinion and Order.  In order to prevail on such a petition, the petitioner must:

1. Make a strong showing of likelihood to prevail on the merits;

2. Show that denial of relief will cause irreparable injury;

3. Show that the issuance of a stay will not substantially harm other interested parties in the proceedings; and

4. Show that the issuance of a stay will not adversely affect the public interest.  

Process Gas, 502 Pa. at 552-553, 467 A.2d at 808-809.

On review of the Complaint proceedings and the instant Letter-Petition, we have considered Ms. Branagh’s contentions concerning alleged adverse health effects that she attributes to smart meters and we note that Ms. Branagh has failed to satisfy the standards of Process Gas. We also note, however, that the mere filing of a Notice of Appeal, or more properly labelled a Petition for Review of a final Commission Opinion and Order under the Pennsylvania Rules of Appellate Procedure, does not authorize a stay of action against the utility regarding deployment of smart meters.  Neither does the mere filing of an appeal result in a stay of other proceedings, including the possible termination of utility service in accordance with the Company’s approved tariff provisions, in the event of a failure of a customer to permit access to the meter for purposes of meter replacement.  See, Richard N. Myers v. PPL Electric Utilities Corporation, Docket No. C-2017-2620710 (Opinion and Order entered December 20, 2019); Evangeline Hoffman-Lorah v. PPL Electric Utilities Corporation, Docket No. C‑2018-2644957 (Opinion and Order entered January 2, 2020); Alan V. Schmukler v. PPL Electric Utilities Corporation, Docket No. C-2017-2621285 (Opinion and Order entered January 2, 2020), petition for Supersedeas denied December 16, 2019, Alan Schmukler v. Pa. PUC, No. 1102 C.D. 2019 (Pa. Cmwlth. 2019).  For the foregoing reasons, we find that the Letter-Petition does not provide any support or basis for the issuance of a stay and/or supersedeas, in accordance with the considerations of Process Gas.

Furthermore, on review of the proceedings in the underlying Complaint, we note that PECO discussed moving the AMI electric meter away from her house structure with the Petitioner.  However, the Petitioner declined to pursue this option based on concerns about “harmonics, distortions and deviations of electrical waveforms that may emanate from the AMI meters.”  See, November 2019 Order, at 14, citing Initial Decision at 18 (citing Tr. at 52, 78, 103).[footnoteRef:11]   [11:  	The ALJ found that the record did not contain any evidence demonstrating that the harmonics the Complainant was concerned about, or any harmonics that arise from the PECO meters, would cause or worsen a medical condition.  See, Initial Decision at 19.] 


Conclusion

Based upon our review of the Letter-Petition and applicable law, we shall deny the Letter-Petition, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

That the Letter-Petition filed by Janice Denito Branagh on 
December 20, 2019, seeking relief from the Commission’s final Opinion and Order entered November 14, 2019, is denied.

BY THE COMMISSION,
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