
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



The United Telephone Company of Pennsylvania LLC	: 
[bookmark: _Hlk24977241]d/b/a CenturyLink 2018 Annual Price Stability		:	R-2018-3004019
Index/Service Price Index Report Filing			:
	
	
Office of Consumer Advocate 				:
								: 	C-2018-3005400
		v.						:
								:
The United Telephone Company of Pennsylvania LLC	:	
d/b/a CenturyLink						:
		


The United Telephone Company of Pennsylvania LLC	:
[bookmark: _Hlk24977267]d/b/a CenturyLink 2019 Annual Price Stability		:	R-2019-3012238
Index/Service Price Index Report Filing			:
	
	
Office of Consumer Advocate				:
								: 	C-2019-3012876
		v.						:
								:
The United Telephone Company of Pennsylvania LLC	:	
d/b/a CenturyLink						:	


ORDER
GRANTING PETITION FOR PROTECTIVE ORDER


[bookmark: _Hlk24977208]On August 29, 2018, the United Telephone Company of Pennsylvania LLC d/b/a CenturyLink (Company or CenturyLink) filed its 2018 Annual Price Stability Index/Service Price Index Report (PSI/SPI Report) with the Pennsylvania Public Utility Commission (Commission) at Docket No. R-2018-3004019 under the provisions of Act 183 of 2004, P.L. 1398 (66 Pa. C.S. §§ 3011 3019) (Chapter 30) pursuant to the Company’s Amended Alternative Regulation and Network Modernization Plan (Chapter 30 Plan) which was approved by the Commission at Docket No. P-00981410F1000.  A copy of its PSI/SPI Report was served on the Office of Small Business Advocate (OSBA), the Office of Consumer Advocate (OCA) and the Commission’s Bureau of Investigation and Enforcement (I&E).  

In the filing, CenturyLink indicated that, using the change in 2017 and 2018 first quarter gross domestic product price index (GDP-PI), the PSI/SPI Report produces a 1.90% increase in the price stability index and that applying this change to noncompetitive revenues yields a maximum allowed noncompetitive revenue increase of $473,890.  The filing, however, did not seek increases, including to its residential or business basic local exchange rates, but banked the entire allowable revenue increase for future use as permitted by its Chapter 30 Plan.

		On September 12, 2018, the Company, OCA and OSBA filed a Joint Procedural Stipulation regarding CenturyLink’s 2018 PSI/SPI Report.  The parties stipulated, inter alia, that the filing of any OCA or OSBA formal complaint regarding CenturyLink’s 2018 PSI/SPI Report would be held in abeyance for a period of 30 days pending Commission action on an August 24, 2018 Petition to Rescind and Discontinue the Temporary Stay (Petition to Rescind) filed by a group of rural Incumbent Local Exchange Carriers (ILECs) following the Commission’s issuance of a Secretarial Letter on August 9, 2018, in its investigation to determine the effects of the federal Tax Cuts and Jobs Act of 2017 (TCJA) on Pennsylvania ILECs for 2018 and future years and/or until such other time as the parties mutually agree.

		On October 12, 2018, the OSBA filed a Notice of Intervention and Public Statement in this proceeding.  The OSBA stated that its intervention was necessary to protect the interests of the Company’s small business customers.  OSBA requested that the Commission direct the Office of Administrative Law Judge to hold hearings on the Company’s 2018 PSI/SPI Report and prepare an initial decision.
 
		On October 15, 2018, the OCA filed a Formal Complaint and Public Statement at Docket No. C-2018-3005400.  The OCA contended, inter alia, that the TCJA may qualify as an exogenous event under the Company’s Chapter 30 Plan requiring an adjustment to the Company’s Price Stability Mechanism formula.

		On October 19, 2018, the parties filed a Joint Procedural Stipulation for Stay regarding this proceeding and the OCA’s Formal Complaint.  In that filing, the parties stipulated and agreed, inter alia, that the adjudication of, and any answer or responsive pleading to, OCA’s Formal Complaint and OSBA’s Notice of Intervention be stayed until the Petition to Rescind or the matters at Docket No. M-2018-2641242 were resolved by the Commission.

		By Order entered October 25, 2018, the Commission denied the Petition to Rescind and determined that the pending PSI/SPI filing was the proper forum for the impact of the passage of the TCJA on CenturyLink’s Chapter 30 filing to be investigated and decided.  

		On November 6, 2018, CenturyLink filed an answer to the OCA complaint admitting or denying the various averments in the complaint.

On November 8, 2018, the Commission entered an order accepting the PSI/SPI filing and directing that this matter be assigned to the Office of Administrative Law Judge for adjudication of the Formal Complaint of the OCA.  By Hearing Notice dated November 26, 2018, this matter was scheduled for a prehearing conference on January 24, 2019.  The parties however requested that the prehearing conference be rescheduled as they engaged in discovery and awaited the Company’s various tax filings which would occur later in 2019.

	During that time, CenturyLink filed on August 30, 2019 its annual 2019 PSI/SPI Report using the change in 2018 and 2019 1st quarter GDP-PI which was docketed at R-2019-3012238.  Using that change produced a 2.0% increase in the PSI which applied to noncompetitive revenues yielded a maximum allowed noncompetitive revenue increase of $438,621.  As with the 2018 PSI/SPI filing, CenturyLink did not seek in the 2019 filing to increase its residential or business local exchange rates but to bank the entire allowable revenue increase for future use.

	Also, on August 30, 2019, CenturyLink filed a petition for a protective order.  In its petition, CenturyLink stated, as discussed further below, that portions of its filings contained non-public, proprietary information and that it would be substantially harmed if data and information marked as confidential were made available without restriction.

		On September 12, 2019, the OCA filed a Formal Complaint in response to the 2019 PSI/SPI at Docket No. C‑2019‑3012876.  The OCA again contended, inter alia, that the federal TCJA may qualify as an exogenous event under the Company’s Chapter 30 Plan requiring an adjustment to the Company’s Price Stability Mechanism formula.
 
		On September 30, 2019, CenturyLink submitted an Answer to the OCA’s Formal Complaint again admitting or denying the various averments in the OCA’s complaint.  And, on October 2, 2019, the OSBA filed a Notice of Intervention in that proceeding again stating that its intervention was necessary to protect the interests of the Company’s small business customers.

On November 14, 2019, the Commission entered an order directing that CenturyLink’s 2019 PSI/SPI filing also be assigned to the Office of Administrative Law Judge for adjudication of the Formal Complaint of the Office of Consumer Advocate.

An Order Consolidating Proceedings was issued on November 20, 2019 formally consolidating CenturyLink’s 2018 PSI/SPI filing and CenturyLink’s 2019 PSI/SPI filing, along with the concomitant formal complaints filed by the OCA.

On January 23, 2020, CenturyLink, the OCA and OSBA submitted a Joint Petition for Approval of Settlement Agreement agreeing to resolve all outstanding issues without further litigation.

The purpose of this order is to formally grant the petition for a protective order that was filed by CenturyLink with its 2019 filing on August 30, 2019.  

The Commission’s Rules of Practice and Procedure permit the Commission to issue protective orders limiting the availability of certain proprietary or confidential information. 52 Pa. Code §§ 5.362 and 5.365.  The party seeking the protective order has the burden to establish that the potential harm to the party of providing the information would be substantial and the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  Petition for Protective order of GTE North Inc., 1996 Pa PUC LEXIS 95, Docket No. G-00940402, Order (entered August 8, 1996); ITT Communications Services’ Petition for a Protective Order, 1991 Pa PUC LEXIS 193, Docket No. R-912017, Order (entered November 5, 1991).  If that burden is satisfied, the least restrictive means of limitation which will provide the necessary protection from disclosure will be applied.  52 Pa. Code § 5.365(a).

In considering whether to issue a protective order, the Commission, pursuant to Section 5.365(a), should consider the following factors:
[bookmark: 5.423.](1)  The extent to which the disclosure would cause unfair economic or competitive damage. 
(2)  The extent to which the information is known by others and used in similar activities. 
(3)  The worth or value of the information to the party and to the party’s competitors. 
(4)  The degree of difficulty and cost of developing the information. 
(5)  Other statutes or regulations dealing specifically with disclosure of the information. 

52 Pa. Code § 5.365(a).  The Commission’s regulations further provide detail regarding restrictions placed on the proprietary material, access to proprietary material by representatives of parties, special restrictions and the return of proprietary information at the conclusion of the proceeding.  52 Pa. Code §§ 5.365(c)-(g).

Section 5.365, however, must be balanced against Commission regulations that also provide that the Commission’s records, including the record of this proceeding, may be accessed by the public pursuant to 52 Pa. Code §§ 1.71-1.77.  In particular, Section 1.71 of the Commission’s regulations provides: “The Commission’s record maintenance system is intended to provide for the greatest degree of public access to Commission documents that is consistent with the exercise of the functions of the Commission under the act and other applicable laws.”  52 Pa. Code § 1.71.  In addition, the interests of keeping material proprietary or confidential must be viewed in light of the Pennsylvania Right to Know Law.  65 P.S. § 67.102.

In light of this legal background, the proposed protective order will be granted.  

As noted above, CenturyLink averred in its petition that information contained in its initial filing includes non-public, proprietary information and that the company would be substantially harmed if data and information marked as confidential were made available without restriction or would become public.  CenturyLink added that such information is competitively sensitive revenue and pricing information, the release of which would allow competitors to gain knowledge of CenturyLink’s operations, its financial performance and proprietary operating results.  Such information would assist CenturyLink’s competitors with targeting efforts regarding CenturyLink’s marketing, strategic and business plans which would put CenturyLink at a severe competitive disadvantage or harm CenturyLink’s financial interests if made public.  

CenturyLink noted that limiting disclosure of confidential information will not prejudice the rights of any entity, nor will such limitation frustrate the intended purpose of this filing or the prompt and fair resolution of any proceeding that may arise out of this filing.  CenturyLink noted other protective orders the Commission has granted and stated that the instant proposed protective order is substantially similar to those that the Commission has approved.  CenturyLink attached a proposed protective order to its petition.

No party objected to CenturyLink’s petition for a proposed protective order.

As a result, the proposed protective order will be adopted for this proceeding.  The proposed protective order is consistent with the Commission’s regulations regarding protective orders.  CenturyLink has demonstrated that this proceeding involves information that warrants protection.  The information would cause CenturyLink unfair economic or competitive damage, is unknown to others, is valuable to CenturyLink’s competitors, and would be difficult and costly to develop.  Furthermore, the proposed protective order provides the least restrictive means of limitation which will provide the necessary protection from disclosure.  The parties are advised, however, to minimize the amount of information alleged to be proprietary that is admitted into the record to increase the likelihood that the ultimate decision of the Commission in this matter provides the greatest degree of public access, consistent with the Commission’s regulations.

ORDER

THEREFORE,

IT IS ORDERED:

	1.	That this Protective Order, submitted by The United Telephone Company of Pennsylvania LLC d/b/a CenturyLink is hereby established for use in this proceeding with respect to all materials and information identified at Paragraphs 2 and 3 of this Protective Order as filed with the Pennsylvania Public Utility Commission (“Commission”), and/or as produced in discovery, or otherwise provided or available in the context of CenturyLink’s 2019 Annual Price Stability Mechanism (“PSM”) filing.  All persons now and hereafter granted access to the materials and information identified in Paragraphs 2 and 3 of this Protective Order shall use and disclose such information only in accordance with this Order.

	2.	That the materials subject to this Order are all written, recorded, electronic or graphic material, whether produced or created by a party or another person or entity, including but not limited to, correspondence, documents, data, information, studies, methodologies and other materials which a party or an affiliate of a party furnishes in this proceeding pursuant to Commission rules and regulations, discovery procedures or cross-examination or provides as a courtesy to a party to this proceeding, which are claimed to be of a proprietary or confidential nature and which are designated “PROPRIETARY” (hereinafter collectively referred to as “Proprietary Information”).

	3.	That, in addition, the parties may designate extremely sensitive Proprietary Information as “HIGHLY CONFIDENTIAL” (hereinafter referred to as “Highly Confidential Information”) and thus secure the additional protections set forth in this Order pertaining to such material.  Such “HIGHLY CONFIDENTIAL” information shall be only such Proprietary Information that constitutes or describes the producing party's marketing plans, including, inter alia, costing and pricing aspects thereof, competitive strategies, market share projections, marketing materials that have not yet been used, network deployment, customer-identifying information, or customer prospects for services that are subject to competition.

	4.	That proprietary Information and Highly Confidential Information shall be made available to the Commission and its Staff for use in this proceeding.  For purposes of filing, to the extent that Proprietary Information and Highly Confidential Information is placed in the Commission’s report folders, such information shall be handled in accordance with routine Commission procedures inasmuch as the report folders are not subject to public disclosure.  To the extent that Proprietary Information or Highly Confidential Information is placed in the Commission’s testimony or document folders, such information shall be separately bound, conspicuously marked and sealed, and accompanied by a copy of this Order.  Public inspection of Proprietary Information and Highly Confidential Information shall be permitted only in accordance with this Protective Order.

	5.	That proprietary Information and Highly Confidential Information shall be made available in this proceeding pursuant to the following procedures.

a.	Proprietary Information and Highly Confidential Information.  To the extent required for participation in this proceeding, a party’s counsel of record, including in-house counsel and outside counsel who are actively engaged in this proceeding, including partners, associates, secretaries, paralegals and employees of such counsel may afford access to Proprietary Information and Highly Confidential Information made available by another party (“the producing party”) pursuant to the following procedures:

i.	To the party’s witness(es) or expert(s) subject to the restrictions that such witness(es) or expert(s) may not hold any of the following positions with any competitor or affiliate of a competitor of the producing party: an officer, board member, significant stockholder, partner, owner (other than owner of stock) or an employee of any competitor or affiliate of a competitor of the producing party where such witness or expert is primarily involved in the pricing, development, and/or marketing of products or services that are offered in competition with those of the producing party; provided, however, that any witness or expert shall not be disqualified on account of being a stockholder, partner, or owner unless his/her interest in the business constitutes a significant potential for violation of the limitations of permissible use of the Proprietary Information or Highly Confidential Information.  For purposes of this Order, stocks, partnership, or other ownership interest valued at less than $500,000 and/or constituting less than a 10 % interest in a business does not, in itself, establish a significant potential for violation.

ii.	To a party's independent expert retained to render professional services in this proceeding, subject to the restriction that the independent expert, another member of the independent expert's firm or the independent expert's firm generally also serves as an expert for, or as a consultant or advisor to a competitor or any affiliate of a competitor of the producing party, said independent expert must: (1) advise the producing party of the competitor's or affiliate's name(s); (2) make reasonable attempts to segregate those personnel assisting in the expert’s participation in this proceeding from those personnel working on behalf of a competitor or any affiliate of a competitor of the producing party; and (3) if segregation of such personnel is impractical, the independent expert shall give to the producing party written assurances that the lack of segregation will in no way jeopardize the interests of the producing party.  The producing party retains the right to challenge the adequacy of the written assurances that its interests will not be jeopardized.

b.	Highly Confidential Information.  Proprietary Information or other material designated as “Highly Confidential” shall be provided to a party’s counsel of record only including in-house counsel and outside counsel of the reviewing party who are actively engaged in this proceeding, including partners, associates, secretaries, paralegals and other such employees of counsel.  For purposes of this paragraph, non-lawyer experts engaged by the Office of Consumer Advocate, the Office of Small Business Advocate or the Bureau of Investigation and Enforcement who execute Appendix A to this Order shall be provided Highly Confidential Information to the same extent, and under the same conditions and under the same terms as set forth in this Protective Order, as it is provided to counsel of record.  By executing Appendix A, such non-lawyer experts agree to abide by the terms of this Protective Order.  If the counsel of record desires to disclose “Highly Confidential” material to persons other than counsel of record or the party’s outside expert as described above, she or he shall notify the producing party's counsel.  An attempt shall be made to resolve in good faith any challenge or objection to the provision of Highly Confidential Information to such non-lawyer experts shall be undertaken by counsel for the producing party and the public agencies identified in this sub-paragraph.  In the event the challenge or objection cannot be mutually resolved, the matter will be promptly taken to the Presiding Administrative Law Judge for resolution, consistent with paragraphs 11 and 12, below.    

c.	No other persons may have access to the Proprietary Information or Highly Confidential Information except as authorized by order of the Commission or of the presiding Administrative Law Judge.  No person who may be entitled to receive, or who is afforded access to any Proprietary Information or Highly Confidential Information shall use or disclose such information for the purposes of business or competition, or any purpose other than the preparation for and conduct of this proceeding or any administrative or judicial review thereof.	

	6.	That prior to making Proprietary Information or Highly Confidential Information available to any person as provided in numbered Paragraph 5, above, counsel shall deliver a copy of this Order to such person and shall receive a written acknowledgment from that person in the form attached to this Order and designated as “Appendix A”.  Counsel shall promptly deliver to the producing party a copy of the executed Appendix A.

	7.	That a producing party shall designate data or documents as constituting or containing Proprietary Information or Highly Confidential Information by affixing an appropriate proprietary stamp or typewritten or printed designation on such data or documents.  Where only part of data compilations or multi-page documents constitutes or contains Proprietary Information or Highly Confidential Information, the producing party insofar as reasonably practicable within discovery and other time constraints imposed in this proceeding, shall designate only the specific data or pages of documents which constitute or contain Proprietary Information or Highly Confidential Information.

8.	That any federal agency which has access to and/or receives copies of the Proprietary Information or Highly Confidential Information will consider and treat the Proprietary Information or Highly Confidential Information as within the exemption from disclosure provided in the Freedom of Information Act as set forth at 5 U.S.C.A. §552(b)(4) until such time as the information is found to be non-proprietary.

9.	That any state agency which has access to and/or receives copies of the Proprietary Information or Highly Confidential Information will consider and treat the Proprietary Information or Highly Confidential Information as exempt from disclosure as provided in the Pennsylvania Right-to-Know Act (65 P.S. 67.100 et seq.) until such time as the information is found to not be proprietary confidential information..

	10.	That any public reference to Proprietary Information or Highly Confidential Information by counsel or persons afforded access thereto shall be to the title or exhibit reference in sufficient detail to permit persons with access to the Proprietary Information or Highly Confidential Information to fully understand the reference and not more. The Proprietary Information or Highly Confidential Information shall remain a part of the record, to the extent admitted, for all purposes of administrative or judicial review.

	11.	That parts of any record in this proceeding containing Proprietary Information or Highly Confidential Information, including but not limited to all exhibits, writings, testimony, cross-examination, briefs, orders, argument and responses to discovery, and including reference thereto, shall be sealed for all purposes, including administrative and judicial review, unless such Proprietary Information or Highly Confidential Information is released from the restrictions of this Order, either through the agreement of the parties or pursuant to order of the Administrative Law Judge or the Commission.  Unresolved objections or challenges arising under this Protective Order shall be raised on motion or petition first presented to the presiding Administrative Law Judge (either orally or in writing as may be determined by the Judge) and decided by the presiding officer (or the Commission) as provided by 52 Pa. Code §5.423(a).  All such challenges will be resolved in conformity with existing rules, regulations, orders, statutes, precedent, etc., to the extent that such guidance is available.

	12.	That the parties or persons affected by the terms of this Protective Order shall retain the right to question or challenge the confidential or proprietary nature of Proprietary Information or Highly Confidential Information; to question or challenge the admissibility of Proprietary Information or Highly Confidential Information; to refuse or object to the production of Proprietary Information or Highly Confidential Information on any proper ground, including but not limited to irrelevance, immateriality or undue burden; to seek an order permitting disclosure of Proprietary Information or Highly Confidential Information beyond that allowed in this Order; and to seek additional measures of protection of Proprietary Information or Highly Confidential Information beyond those provided in this Order.  If a challenge is made to the designation of a document or information as Proprietary Information or Highly Confidential Information, the party claiming that the information is Proprietary Information or Highly Confidential Information retains the burden of demonstrating that the designation is necessary and appropriate.

		13.	That upon completion of this proceeding, including any administrative or judicial review, all copies of all documents and other materials, including notes, which contain any Proprietary Information or Highly Confidential Information, shall be immediately returned upon request to the party furnishing such Proprietary Information or Highly Confidential Information.  In the alternative, parties may provide an affidavit of counsel affirming that the materials containing or reflecting Proprietary Information or Highly Confidential Information have been destroyed. This provision shall not apply to the Commission, its Staff, the Bureau of 


and Enforcement, the Office of Consumer Advocate, or the Office of Small Business Advocate.


Date:  May 6, 2020						/s/			
							Joel H. Cheskis
							Deputy Chief Administrative Law Judge


							/s/			
							Benjamin J. Myers
							Administrative Law Judge


APPENDIX A
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
		
The United Telephone Company of Pennsylvania LLC 		)
d/b/a CenturyLink – 2019 Annual Price		) 
Stability Mechanism Filing		)     Docket No. P-00981410
		)
Petition for Protective Order for The United Telephone 	)     
Company of Pennsylvania LLC d/b/a CenturyLink - 2019   	)      Docket No. P-2019-
Price Stability Mechanism Filing 		     	)
_______________________________________________	)	

TO WHOM IT MAY CONCERN:

The undersigned is the ______________________________________ of  __________________________(the retaining party) and hereby acknowledges that he/she  does not hold any of the following positions with any competitor or affiliate of a competitor of the producing party (an officer, board member, significant stockholder, partner, owner or an employee) who is primarily involved in the pricing, development, and/or marketing of products or services that are offered in competition with those of the producing party. 

The undersigned has read and understands the Protective Order that deals with the treatment of Proprietary Information and Highly Confidential Information.  The undersigned agrees to be bound by, and comply with, the terms and conditions of said Order. 

In the case of an independent expert, the undersigned represents that he/she has complied with the provisions of numbered Paragraph 4 (a)(ii) of the Order prior to submitting this Acknowledgement. 

	







DATE
	
	
SIGNATURE


PRINT NAME


ADDRESS

EMPLOYER




4
R-2018-3004019 - et al - PENNSYLVANIA PUBLIC UTILITY COMMISSION v. UNITED TELEPHONE COMPANY OF PENNSYLVANIA d/b/a CENTURYLINK

C-2018-3005400 - et al - OFFICE OF CONSUMER ADVOCATE v. UNITED TELEPHONE COMPANY OF PENNSYLVANIA d/b/a CENTURYLINK

THOMAS A BAILEY ESQUIRE
ZSUZSANNA E BENEDEK ESQUIRE 
CENTURYLINK
240 NORTH THIRD STREET SUITE 300
HARRISBURG PA  17101
sue.benedek@centurylink.com
717.245.7747
717.245.6346

STEVEN C GRAY ESQUIRE 
OFFICE OF SMALL BUSINESS ADVOCATE
555 WALNUT STREET
FORUM PLACE, 1ST FLOOR 
HARRISBURG PA  17101
sgray@pa.gov
717.783.2525

*BARRETT SHERIDAN ESQUIRE
TANYA J MCCLOSKEY ESQUIRE
OFFICE OF CONSUMER ADVOCATE
555 WALNUT STREET 5TH FLOOR FORUM PLACE
HARRISBURG PA  17101
717.783.5048
*ACCEPTS E-SERVICE
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