BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Verizon Pennsylvania LLC and 			:
Verizon North LLC					:	
							:
	v.						:		C-2020-3019347
							:
Metropolitan Edison Company, Pennsylvania	:
Electric Company and Penn Power Company	:



ORDER
DENYING MOTION TO COMPEL
FILED BY FIRST ENERGY
REGARDING INTERROGATORIES I-1, I-20 and I-21


On November 20, 2019, Verizon Pennsylvania LLC and Verizon North LLC (collectively “Verizon”) filed a formal complaint at the Federal Communications Commission (FCC) against Metropolitan Edison Company, Pennsylvania Electric Company and Penn Power Company (collectively “First Energy”).  The complaint was docketed by the FCC at docket number 19-354.  In its complaint, Verizon averred that Verizon and First Energy jointly use more than 412,000 utility poles in Pennsylvania under terms and conditions of ten substantially similar joint use agreements dating back as far as 1958.  Verizon added that it pays First Energy annual pole attachment rent under amendments to those agreements which took effect between 1999 and 2009.  Verizon added that First Energy has charged unlawful and unreasonably high contract rates for years even after they were directed by the FCC to eliminate wide disparities in pole rental rates.  Verizon asked the FCC to require First Energy to charge Verizon just and reasonable rates and refund the amounts it believes it was overcharged.  

On February 3, 2020, First Energy filed an answer to Verizon’s complaint.  First Energy argued that Verizon’s complaint is unfounded and should either be dismissed or the relief requested should be denied.  First Energy argued, among other things, that Verizon was required to terminate its existing joint use agreements with First Energy before filing the complaint but failed to do so.  First Energy also argued that Verizon has misinterpreted FCC rulings and failed negotiations with First Energy led to the complaint being filed.  First Energy also argued that Verizon has misconstrued the relevant facts, including whether one party has bargaining leverage over another.  First Energy added that, to the extent the case moves forward, any analysis of the rates between First Energy and Verizon should be prospective in effect only.  First Energy averred multiple affirmative defenses in its answer and provided specific responses to the averments made by Verizon in its complaint.

On March 3, 2020, Verizon filed a reply to First Energy’s answer and a denial of First Energy’s affirmative defenses.  Among other things, Verizon continued to maintain that it is entitled to just and reasonable pole attachment rates and that it is entitled to a refund of what it believes it has been overcharged by First Energy.

Subsequently, the parties engaged in various and significant activities in litigating the complaint before the FCC.

Concurrently, however, the Pennsylvania Public Utility Commission (Commission) had taken steps to “reverse preempt” the FCC’s jurisdiction over pole attachment issues in Pennsylvania.  See, Assumption of PA PUC Jurisdiction Over Pole Attachments from the Federal Communications Commission, Docket Number L-2018-3002672 (Opinion and Order adopted Aug. 29, 2019) (adding Chapter 77 to the Commission’s regulations).  As a result, on March 23, 2020, the FCC issued an Order indicating that it no longer has jurisdiction over the complaint Verizon filed against First Energy and all future communications regarding the case should be directed to the Commission.  The matter was then transferred to the Commission and referred by the Commission’s Secretary’s Bureau to the Office of Administrative Law Judge for prompt adjudication.  I was assigned as the presiding officer.

Due to the Covid-19 pandemic and the related Emergency Orders issued by Governor Wolf, the Commission has not recently been able to maintain normal operations.  As a result, and in an effort to keep this proceeding moving forward in light of the time constraints on pole attachment cases articulated in Chapter 77, an informal, off-the-record conference call was held with attorneys for Verizon and First Energy, as well as from the Commission’s Mediation Unit, on March 26, 2020 to discuss procedural issues related to this case.  As a result of the call, a Scheduling Order was issued on April 14, 2020 memorializing the resolution of the procedural issues discussed during the call.

On April 29, 2020, First Energy filed a motion to dismiss objections and compel responses to interrogatories and request for production of documents against Verizon regarding the first set propounded on Verizon.  In the motion, First Energy argued that Verizon has objected to all of First Energy’s interrogatories and request for production of documents in Set I.  First Energy also argued, among other things, that Verizon’s general objections to the interrogatories completely lack merit.  First Energy then also provided specific responses to each of Verizon’s objections and concluded that the objections should be dismissed and Verizon should be compelled to answer all of the interrogatories and requests for production of documents.

In response to the motion to compel, and in light of the continued limitations given the ongoing Covid-19 pandemic and regulatory time constraints governing this proceeding, an informal, off-the-record conference call was held amongst the parties and the presiding officer on May 4, 2020 to discuss the discovery dispute.  As a result, the parties redoubled their efforts to resolve the discovery disputes amongst themselves.  Such efforts were successful and First Energy determined to pursue its motion for only three interrogatories in Set I.

On May 7, 2020, Verizon filed its opposition to First Energy’s motion to compel noting that First Energy limited its motion to interrogatories I-1, I-20 and I-21 only.  In its answer, Verizon argued that First Energy’s motion should be denied because the interrogatories seek irrelevant information about non-parties that is confidential to the non-parties and that Verizon cannot lawfully disclose.  Verizon added that this case is not about the non-parties whose information is sought in these interrogatories but is about the lawful rate that First Energy may charge Verizon for its use of space on First Energy’s poles.  Verizon stated that these interrogatories seek to expand this case into the facts, circumstances and costs of other pole owners whose rates are not before the Commission.

First Energy’s motion to compel regarding interrogatories I-1, I-20 and I-21 is ready for disposition.  For the reasons discussed below, the motion will be denied.

Legal Standard

The Commission’s regulations allow parties the opportunity to conduct discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  52 Pa.Code § 5.321(c).  It is not grounds for objection that the information sought will be inadmissible at hearing if the information sought appears to be reasonably calculated to lead to the discovery of admissible evidence.  Id.  Discovery is not permitted, however, if it is sought in bad faith; would cause unreasonable annoyance, embarrassment, oppression, burden or expense; relates to a matter which is privileged; or would require the making of an unreasonable investigation by the deponent, a party or witness.  52 Pa.Code § 5.361(a); see also, City of Pittsburgh v. Pa.P.U.C., 526 A.2d 1243 (Pa.Cmwlth 1987), alloc. denied, 538 A.2d 880 (Pa. 1988).

Furthermore, information is relevant if it tends to establish a material fact, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact.  See, Petition of the Borough of Cornwall for a Declaratory Order that the Provision of Water Service to Isolated Customers Adjoining its Boundaries Does Not Constitute Provision of Public Utility Service Under § 102, Docket Number P-2015-2476211 (Order dated September 11, 2015) at 9-10, citing, Smith v. Morrison, 47 A.3d 1311 (Pa.Super 2012), alloc. denied, 57 A.3d 71 (Pa. 2012).  Relevancy in discovery is broader than the standard used for admission of evidence at a hearing.  Id. at 10, citing, Com. v. TAP Pharmaceutical Products, Inc., 904 A.2d 986 (Pa.Cmwlth 2006).  The party objecting to discovery has the burden to establish that the requested information is not relevant or discoverable with any doubts regarding relevancy being resolved in favor of discovery.  Id.



Disposition

1. Interrogatory I-1

Interrogatory I-1 states: “Identify the joint use rates paid in 2019 pursuant to Verizon’s joint use agreements with other electric utilities.”  In response, Verizon objected that the request “is overly broad, unduly burdensome and seeks information that is neither relevant nor material to the subject matter of this proceeding nor reasonably calculated to lead to the discovery of admissible evidence.  Verizon will not respond to this request.”

In its motion to compel, First Energy argued that Verizon’s objections are without merit in part because they do not provide sufficient explanation and do not allow First Energy to properly respond.  First Energy also argued that the information sought is reasonably calculated to lead to the discovery of admissible evidence and is not overly broad or unduly burdensome.  First Energy added that the interrogatory directly relates to the fundamental issue in this case – Verizon’s pole attachment rates.  First Energy argued that the rates Verizon pays other electric utilities is relevant to whether the rate it pays First Energy is too high.  First Energy added that the interrogatory is limited in temporal scope and that there is a protective agreement in place in this proceeding if Verizon is concerned about such treatment.  First Energy also offered as a compromise a limitation on the scope of the request.

In its answer to First Energy’s motion, Verizon argued that interrogatory I-1 is not relevant because the issue in this proceeding is whether the pole attachment rates Verizon pays under its joint use agreement with First Energy is unjust and unreasonable, which Verizon says First Energy noted in its motion.  Verizon said rates imposed by other electric utilities under other agreements are not relevant to this case and would add unneeded additional complexity to this case.  Verizon added that this case involves company-specific information.  In addition to relevance, Verizon also argued that First Energy’s motion should be denied because Verizon cannot produce the information absent waivers of confidentiality from PECO, PPL and Duquesne light which First Energy did not provide because the rates charged by other pole owners who are not parties to the proceeding are confidential to those entities.

First Energy’s motion will be denied with regard to interrogatory I-1.  I agree with First Energy that Verizon’s objection does not provide reasonable explanation as to why Verizon believes it should not be required to answer this interrogatory.  As First Energy noted, the Commission’s regulations require that “an objection must … (3) include a description of the facts and circumstances purporting to justify the objection.”  52 Pa. Code § 5.342(c)(3).  As a result, Verizon is advised to plead its objections with more specificity in the future.[footnoteRef:1] [1:  	In addition, Verizon’s “general objections” will not be considered.] 


This is particularly true with regards to any argument that Verizon should not be compelled to answer interrogatory I-1 because it is privileged since it contains information that is confidential to other companies that are not a part of this proceeding.  As noted above, discovery is not permitted if it relates to a matter which is privileged and the matter is privileged if it is confidential to another entity.  First Energy, however, correctly added that there is a protective order in place in this proceeding if Verizon has any concerns about the confidentiality of such information.  Nonetheless, the protective order in place for this proceeding does not govern entities that are not a part of this proceeding.  The other electric utilities whose information would be part of the answer to interrogatory I-1 are not subject to the protective order in place in this proceeding.  And, it is likely that Verizon would be in violation of the protective orders in place in the proceedings involving the other electric utilities if Verizon were to provide the requested information.  Non-parties cannot be compelled to provide confidential information in discovery in this proceeding; nor can they reasonably be expected to be protected by the protective order.

Furthermore, First Energy’s motion to compel will be denied because First Energy has not adequately argued in its motion to compel how pole attachment rates Verizon pays to other electric utilities is relevant to determining the just and reasonable pole attachment rates Verizon should pay to First Energy.  It is unclear whether such information tends to establish a material fact, tends to make a fact at issue more or less probable, or supports a reasonable inference or presumption regarding a material fact, in this case.  Pole attachment rates are case specific and the terms and conditions of various agreements dependent on the unique facts of each circumstance.  As a result, First Energy’s argument that Verizon should be required to answer interrogatory I-1 because the information sought is relevant to this case will be rejected, even considering that the scope of discovery is broad.

Therefore, First Energy’s motion to compel and dismiss Verizon’s objection with regard to interrogatory I-1 will be denied.

2. Interrogatory I-20 and I-21

Interrogatories I-20 and I-21 referenced various portions of Verizon’s formal complaint and the Tardiff affidavit and requested an un-redacted copy of the FCC’s decision referenced in those portions involving Verizon Florida LLC v. Florida Power & Light Co and Verizon Virginia LLC v. Virginia Electric and Power Co.

In response to both interrogatories, Verizon provided the same objection: that Verizon and Dr. Tardiff did not rely on the redacted portions of the FCC’s decisions and the confidential decisions are not within the possession, custody or control of the parties in this case.  Verizon also objected to both interrogatories that First Energy is equally capable of requesting the information from the FCC which designated the information confidential.  

In its motion to compel, First Energy again argued that Verizon’s objections are without merit, in part because they do not provide sufficient explanation.  First Energy also argued that fundamental fairness and due process demand that Verizon provide un-redacted copies of the decisions because Verizon relies heavily on them in the formal complaint and Dr. Tardiff’s affidavit.  Yet, First Energy only has access to the public version of these documents and is, therefore, at an unfair and significant disadvantage.  First Energy also noted that there is a protective order in place in this proceeding and the Commission has well-established procedures for protecting against unwarranted public disclosure of confidential information.  Finally, First Energy argued that Verizon’s argument that it should not provide decisions related to its affiliates is without merit because Verizon has relied on information from other affiliates and it cannot pick and choose which affiliates are relevant.

In its answer to First Energy’s motion, Verizon argued that the decisions are not permitted to be produced because the FCC withheld it from public view in two prior pole attachment complaints by other Verizon entities that are not parties to this proceeding.  Verizon provided copies of the publicly available versions of the decisions.  Verizon added that it has not and cannot quote, cite or rely on confidential information from these decisions but has relied on pleadings and testimony that are public and available to First Energy.  Verizon added that the FCC has a process for seeking release of confidential information that the FCC has withheld from public review and that First Energy must follow that process.  Verizon added that the decisions are not evidence but are precedent and the parties have the same legal precedent to rely upon in presenting their case.  Verizon added, among other things, that the protective agreement in place in this proceeding is not sufficient because the confidential information is not Verizon’s to share.

First Energy’s motion to compel answers interrogatories I-20 and I-21 will be denied.  Again, I agree with First Energy that Verizon’s objection lacked proper explanation but, again, I believe that First Energy’s motion with regard to these interrogatories should be denied.  As noted above, Verizon cannot be compelled in this proceeding to provide information that was determined to be confidential in a separate proceeding.  The parties in the separate proceeding are not present in this proceeding and do not have the same protections and obligations as if they were parties to this proceeding.  Furthermore, Verizon would likely be violating the confidentiality agreements in the other cases to the extent that it would provide in this proceeding information that was marked as confidential in the other proceeding.  This is also true because, as Verizon notes, First Energy can avail itself of the same recourse that Verizon could to obtain the information marked as confidential in the other proceeding from the FCC.  To require Verizon to take such actions instead of First Energy would cause unreasonable annoyance, embarrassment, oppression, burden or expense in violation of the Commission’s discovery regulations.  

In addition, in this case, Verizon has indicated that it has not and cannot rely on the information that is marked as confidential in the other cases.  To the extent that Verizon relies on such information, in this proceeding, First Energy can pursue other methods of redress including moving to strike portions of Verizon testimony where the information is used.

Therefore, First Energy’s motion to compel and dismiss Verizon’s objections with regard to interrogatories I-20 and I-21 will be denied.

ORDER


THEREFORE,

IT IS ORDERED:

That the motion of Metropolitan Edison Company, Pennsylvania Electric Company and Penn Power Company to dismiss objections and compel responses to interrogatories and requests for production of documents propounded on Verizon Set – 1, filed on April 29, 2020 at the above captioned docket is hereby denied.


Date: May 11, 2020						/s/				
							Joel H. Cheskis
							Deputy Chief Administrative Law Judge
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