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REPLY TO COMPLAINANT’S EXCEPTIONS 

Respondent Duquesne Light Company (“Duquesne Light” or the “Company”), by and 

through its attorneys, Tucker Arensberg, P.C., files the following Reply to Complainant’s 

Exceptions to the Initial Decision of Administrative Law Judge Jeffrey A. Watson dated March 23, 

2020: 

I. INTRODUCTION 

Prior to the hearing in this matter, the parties entered into a stipulation stating that this 

case only involves one issue:  whether Duquesne Light can install a smart meter at Complainant’s 

service address without his consent.  Complainant says Duquesne Light cannot.  Duquesne Light 

contends it must.  On March 23, 2020, the Presiding ALJ issued an Initial Decision in favor of 

Duquesne Light.  The Initial Decision correctly ruled that Pennsylvania law does not permit 

Complainant to opt-out of receiving a smart meter.  Further, it held that the Fourth Amendment to 

the United States Constitution does not prohibit Duquesne Light from installing a smart meter at 

the service address.  Accordingly, the Presiding ALJ dismissed Complainant’s Amended 

Complaint.   

On May 1, 2020, Complainant filed one-page Exceptions.  Notably, they cite no incorrect 

findings of fact or conclusions of law in the Initial Decision.  Instead, Complainant states that the 

Initial Decision is “void and unacceptable” and that the Presiding ALJ engaged in “a clear 

dereliction of his duties.”  Further, the Presiding ALJ allegedly “vacated his office,” violated 

Complainant’s civil and constitutional rights, and committed a federal crime.  The Presiding ALJ 

must “immediately grant…all requested relief” or otherwise resign from office.  Complainant 

offered no evidence to support these claims. 

The Commission should deny the Exceptions for four reasons.  First, they identify no 

findings of fact or conclusions of law that are allegedly incorrect.  Second, Act 129 does not permit 
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utility customers like Complainant to opt-out of receiving a smart meter.  Third, Duquesne Light’s 

Tariff requires (and permits) the Company to install a smart meter at Complainant’s residence.  

Finally, Duquesne Light is not a “state actor” and thus not subject to the Fourth Amendment.  

Accordingly, the Commission should deny the Exceptions, adopt the Initial Decision, and dismiss 

the Amended Formal Complaint.   

II. BACKGROUND 

A. Act 129 of 2008 

On October 15, 2008, then-Pennsylvania Governor Ed Rendell signed Act 129 into law.  

66 Pa. C.S.A. § 101 et seq.; Lamagna v. Pa. Elec. Co., Docket No. C-2017-2608014, 2018 WL 

6124353, at *11 (Pa. P.U.C. Oct. 30, 2018) (Watson, ALJ).  Act 129 amended Section 2807 of 

the Pennsylvania Public Utility Code.  Of relevance here, Act 129 states: 

(f) Smart meter technology and time of use rates.-- 

*** 

(2) Electric distribution companies shall furnish smart meter technology as follows: 

(i) Upon request from a customer that agrees to pay the cost of the smart meter at the 
time of the request. 

(ii) In new building construction. 

(iii) In accordance with a depreciation schedule not to exceed 15 years.

66 Pa. C.S.A. § 2807(f)(2) (italics added). 

Act 129 also required electric distribution companies (“EDCs”) with more than 100,000 

customers to file smart meter technology procurement and installation plans with the Commission 

for approval.  66 Pa. C.S. § 2807(f)(1).  Each plan had to describe the smart meter technology 

that the EDC planned to deploy.  Id.; Frompovich v. PECO Energy Co., Docket No. C-2015-

2474602, 2018 WL 2149249, at *4 (Pa. P.U.C. May 3, 2018).  The Commission also issued an 

Implementation Order establishing guidelines for smart meter technology procurement and 
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installation.  See Smart Meter Procurement and Installation, Docket No. M-2009-2092655 

(Implementation Order entered June 24, 2009).     

B. Duquesne Light’s Smart Meter Plan and Tariff Rule 9B 

On June 29, 2012, Duquesne Light filed a smart meter plan with the Commission as 

required by the Implementation Order (“Smart Meter Plan”).  The Commission approved 

Duquesne Light’s Smart Meter Plan the following year.  See Docket No. M-2009-2123948, 

Opinion and Order (May 6, 2013).  Duquesne Light later submitted an Amended Smart Meter 

Plan, which the Commission approved in relevant part on April 7, 2017.  See Docket No. P-2015-

2497267, Opinion and Order (April 7, 2017).  Duquesne Light’s Amended Smart Meter Plan states 

that the Company will install smart meters at all metered service locations within its service 

territory. 

This requirement is also reflected at Rule 9B of Duquesne Light’s Tariff.  Rule 9B states 

in relevant part, “[s]mart meters conforming to Company standards must be installed at each 

metered service premises.  Customers may not decline smart meter installation for any reason.”  

Rule 9B further states that if a customer does not want a smart meter at their service address, 

the customer’s sole remedy is to designate an alternative location on the premises for the smart 

meter.   

C. Complainant’s Allegations 

Complainant owns two residential properties located at 1699 and 1699 ½ Suburban 

Avenue, Pittsburgh, PA 15216.  Amended Complaint, ¶ 1; Stipulation, ¶ 1 (attached as Exhibit A).  

Duquesne Light has more than 100,000 customers and falls within the scope and jurisdiction of 

Act 129.  Stipulation at ¶ 4.  Duquesne Light has not installed a smart meter at 1699 Suburban 

Avenue; it has installed a smart meter at 1699 ½ Suburban Avenue.  Id. at ¶¶ 2, 3.1

1 Complainant placed a lock on the electric meter at 1699 Suburban Avenue to prevent Duquesne Light 
from exchanging it with a smart meter.  Under Rule 22 of Duquesne Light’s Tariff, Company representatives 

who are properly identified shall have full and free access to the customer's premises at all reasonable 
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On August 13, 2018, Complainant filed a Formal Complaint with the Commission against 

Duquesne Light.  See Complaint (filed on Aug. 13, 2018).  He filed an Amended Formal Complaint 

about six months later.  See Amended Complaint (filed on Feb. 21, 2019).  The Formal Complaint 

and Amended Formal Complaint allege that Duquesne Light installed a smart meter at 

Complainant’s residence without his consent.  Complaint, ¶ 4; Amended Complaint, ¶ 5.  As relief, 

Complainant seeks an order requiring Duquesne Light to remove the smart meter installed at 

1699 ½ Suburban Avenue; he also seeks to prevent the Company from installing a smart meter 

at 1699 Suburban Avenue.  Complaint, ¶ 5; Amended Complaint, ¶ 5.  In response, Duquesne 

Light denied Complainant’s allegations and asserted that it is required by Act 129 to install a smart 

meter at the service addresses of all customers within its service territory, including Complainant.  

Answer and New Matter to Formal Complaint (filed on Sept. 4, 2018); Answer and New Matter to 

Amended Formal Complaint (filed on March 14, 2019).   

D. Complainant Moves to Withdraw His Complaint 

On June 13, 2019, the Presiding ALJ scheduled a telephonic hearing to take place on 

August 21-22, 2019.  See Call-In Telephone Hearing Notice (June 13, 2019) (Watson, ALJ).  

About two months later, the Presiding ALJ converted the telephonic hearing to an in-person 

hearing after Complainant requested an in-person hearing.  See Interim Order Converting Hearing 

to In-Person Hearing, Requiring Complainant and Counsel to Appear at In-Person Hearing and 

Permitting Witnesses Previously Identified by Complainants and Respondent to Appear 

Telephonically at the Hearing Scheduled For August 21-22, 2019 (Aug. 12, 2019) (Watson, ALJ).   

One week before the hearing, Complainant filed a document titled “Withdraw of Formal 

Complaint.”  See Withdraw of Formal Complaint (filed on Aug. 14, 2019).  He asserted, “[t]he level 

times for the purpose of reading Company meters, for inspection and repairs, for removal of Company 

property, or for any other purpose incident to the service.  Complainant is violating Rule 22 by placing a 
lock on Duquesne Light’s meter at 1699 Suburban Avenue. 
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of corruption within the Public Utility Commission makes any good faith attempt for relief 

absolutely pointless, and a gross waste of time.”  Id.  Thus, Complainant stated that he was 

withdrawing his formal complaint against Duquesne Light, although he still prohibited the 

Company from installing a smart meter on his property.  Id.   

Two days later, the Presiding ALJ issued an order requiring the parties to attend the in-

person hearing scheduled for August 21, 2019.  See Interim Order Requiring Attendance of 

Complainant and Counsel for Respondent at In-Person Hearing on August 21, 2019 at 10:00 A.M. 

(Aug. 16, 2019) (Watson, ALJ).  The Presiding ALJ ruled that the parties should appear in-person 

“in order to explain to Complainant the significance of any ruling by me to grant his request to 

withdraw the complaint without prejudice, to permit the withdraw [sic] of the complaint with 

prejudice or to deny Complainants request and to proceed with the in-person evidentiary hearing 

on August 21, 2019.”  Id.  The Presiding ALJ thus held that Complainant’s “request to withdraw 

the complaint … will be considered after convening the hearing on August 21, 2019 … and after 

providing each party an opportunity to address this request.”  Id. 

E. The Hearing 

On August 21, 2019, the parties appeared for the in-person hearing before the Presiding 

ALJ.  Complainant intended to testify on his own behalf as his only witness.  Stipulation at ¶ 5.  

Duquesne Light planned to call eight witnesses to testify.  Id. at ¶ 6.  The table below summarizes 

the planned testimony of each witness for Duquesne Light: 
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Witness Name Employer and Job 
Title 

Summary of Planned Testimony

Michael Belanger Itron, Inc. - Senior 
Project Line Manager 

Mr. Belanger would have testified about the 
design, manufacture, capabilities, and 
operation of the smart meters used by 
Duquesne Light, as well as how the meters 
comply with various standards and codes 
relating to radiofrequency exposure.   

Steven Wright Itron, Inc. - Senior 
Project Manager 

Mr. Wright would have testified about the 
design, manufacture, capabilities, and 
operation of the smart meters used by 
Duquesne Light, as well as how the meters 
comply with various standards and codes 
relating to radiofrequency exposure. 

Dr. Benjamin 
Cotts 

Exponent, Inc. - Senior 
Managing Engineer 

Dr. Cotts would have offered expert testimony 
and opinion in response to the 
electromagnetic and radiofrequency exposure 
concerns raised by Complainant.  In particular, 
Dr. Cotts would have testified that Duquesne 
Light’s smart meters represent a negligible 
contribution to Complainant’s radiofrequency 
exposure; that radiofrequency exposure from 
other existing sources is many times greater 
than from Duquesne Light’s smart meters; and 
that the radiofrequency exposure from a 
typical Duquesne Light smart meter 
represents a fraction of the limits set by the 
Federal Communications Commission and 
complies with other applicable industry 
standards and best practices.   

Dr. Gabor Mezei Exponent, Inc. - Senior 
Managing Scientist 

Dr. Mezei would have offered expert testimony 
in response to Complainant’s claims about the 
alleged adverse health effects of smart 
meters.  Specifically, Dr. Mezei would have 
testified that there is no causal relationship 
between environmental exposure to 
Duquesne Light’s smart meters and adverse 
human health effects.  He also would have 
testified that the estimated radiofrequency 
exposure from Duquesne Light’s smart meters 
is below scientifically-based exposure 
guidelines. 

Michael 
Secchiutti 

Duquesne Light - Senior 
Manager of Smart Meter 
Operations 

Mr. Secchiutti would have testified about the 
Company’s smart meter implementation plan; 
the operational features of Duquesne Light’s 
smart meters; the read schedules utilized by 
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Duquesne Light’s smart meters; the nature of 
the information collected by Duquesne Light’s 
smart meters; Duquesne Light’s smart meter 
network; the customer benefits of Duquesne 
Light’s smart meter system; and Duquesne 
Light’s compliance with applicable regulations, 
standards, and best practices.   

Ron Dornin Duquesne Light - 
Manager of Metering 
Systems 

Mr. Dornin would have testified about the 
manner in which Duquesne Light’s smart 
meters are installed at customer premises; the 
training that the Company provides to its 
personnel; and related policies and 
procedures.   

Michael Tallent Duquesne Light - Chief 
Information Security 
Officer 

Mr. Talent would have testified about the 
cybersecurity and privacy protections and 
encryption features that Duquesne Light 
implements in its information systems. 

Roxanne Morris Duquesne Light - 
Supervisor of Regulatory 
Consumer Relations 

Ms. Morris would have testified about basic 
account information relating to Complainant’s 
service address.  She also would have 
authenticated relevant Company records and 
tariff provisions. 

After the parties arrived at the hearing – but before the hearing began – Complainant 

stated that he was withdrawing all allegations and concerns raised in his Complaint and Amended 

Complaint, except for one legal issue.  Stipulation at ¶ 7.  The parties entered into a stipulation in 

which they agreed to brief “the question of law of whether Duquesne Light has the lawful right to 

install a smart meter at 1699 and 1699 ½ Suburban Avenue by Act 129 of 2008 and the 

Pennsylvania Public Utility Commission’s Implementation Order, even though Mr. Day does not 

consent to the installation of the smart meter.”  Id. at ¶¶ 7, 8.   

After the parties entered into this stipulation, the Presiding ALJ cancelled the hearing and 

set a briefing schedule.  Interim Order Setting Briefing Schedule (Aug. 28, 2019) (Watson, ALJ).   

Specifically, the parties could submit written briefs on the above-mentioned legal issue on or 

before December 2, 2019.  Id. at ¶ 1.  
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F. The Parties’ Briefs 

On December 2, 2019, Complainant and Duquesne Light submitted respective briefs to 

the Presiding ALJ.  Complainant argued, in sum, that Act 129 is an “opt-in” bill and that Duquesne 

Light cannot install a smart meter at his residence without his consent.  Complainant’s Brief at 1. 

(“The very fact that Act 129 of 2008 is an “opt-in” bill proves that it is not compulsory for the 

American people, and an “opt-out” is unnecessary for those who choose simply not to opt-in.”).  

He also averred that the Fourth Amendment prohibits Duquesne Light from installing a smart 

meter at his residence without his consent.  Id. at 26-27 (“The compulsory conveyance of data 

reflecting intimate details of in-home activities does not--and cannot--extinguish the strong 

expectation of privacy that Americans reasonably have in smart meter data.”). 

Conversely, Duquesne Light argued that Act 129’s plain text and Commission precedent 

establish that the Company must install smart meters at all residential addresses throughout its 

service territory; customers cannot “opt-out.”  See Duquesne Light Company’s Post-Hearing Brief 

at 6-11.  Further, the Fourth Amendment only applies to “state actors.”  Id. at 11-12.  Duquesne 

Light is not a state actor, so the Fourth Amendment does not apply in this situation.  Id.  

About two weeks after the parties submitted their briefs, the Presiding ALJ closed the 

hearing record.  Interim Order Closing Hearing Record (Dec. 19, 2019) (Watson, ALJ). 

G. The Initial Decision 

On March 23, 2020, the Presiding ALJ issued an Initial Decision dismissing the Amended 

Formal Complaint.  The Findings of Fact set forth in the Initial Decision were based on the 

stipulation entered into by the parties.  The Initial Decision rejected Complainant’s argument that 

Act 129 is an “opt-in” bill; instead, it held that Act 129 requires Duquesne Light to install a smart 

meter at Complainant’s service address and that there was no evidence that Duquesne Light’s 

refusal to allow Complainant to opt-out violated any law, regulation, or Commission order.  Initial 

Decision, at 15-17 (Mar. 23, 2020) (Watson, ALJ).  The Initial Decision also rejected 
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Complainant’s claim that the installation of a smart at his residence violates his right to privacy 

under the Fourth Amendment.  Id. at 16-17.  It held that the United States Constitution only applies 

to “state action” and thus does not apply to the conduct of a private company like Duquesne Light.  

Id. at 17.  Accordingly, the Presiding ALJ found that Complainant’s claims are not supported by 

the evidence and must be dismissed.  Id. 

H. Complainant’s Exceptions 

On May 1, 2020, Complainant filed one-page Exceptions to the Initial Decision.  See

EXEPTION [sic] to initial decision. The Exceptions do not identify any findings of fact or 

conclusions of law to which exception is taken.  Id.  They provide no supporting reasons for the 

exceptions.  Id.  They cite no relevant pages of the Initial Decision.  Id.  Rather, the Exceptions 

state that the Initial Decision is “void and unacceptable” and violate Complainant’s constitutional 

and civil rights.  Id.  Moreover, Complainant contends that the Presiding ALJ “vacated his office” 

by issuing the Initial Decision and committed a federal crime punishable up to a year in prison.  

Id.  The Exceptions demand that the Presiding ALJ “carry out his duties in good faith, and 

immediately grant complainant all requested relief.”  Id.  Otherwise, the Presiding ALJ must resign.  

Id. 

III. ARGUMENT  

The Commission should deny the exceptions for four reasons:  (i) they fail to identify any 

erroneous findings of fact or conclusions of law; (ii) Act 129 does not permit utility customers like 

Complainant to opt-out of receiving a smart meter; (iii) Duquesne Light’s Tariff has the force of 

law and requires the Company to install a smart meter at Complainant’s service addresses; and 

(iv) the Fourth Amendment does not apply to Duquesne Light because it is not a “state actor.” 
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A. The Commission Should Deny the Exceptions Because They Fail to Identify Any 
Erroneous Findings of Fact or Conclusions of Law.

The Commission should deny the Exceptions because they fail to identify any erroneous 

findings of fact or conclusions of law.  Under 52 Pa. Code § 5.533(b), “each exception must be 

numbered and identify the finding of fact or conclusion of law to which exception is taken and cite 

the relevant pages of the decision.”  Further, “supporting reasons for the exceptions shall follow 

each specific exception.”  52 Pa. Code § 5.533(b).   

The Exceptions satisfy none of these requirements.  Most notably, they do not identify any 

findings of fact or conclusions of law to which exception is taken.  They also provide no supporting 

reasons for the exceptions.  The Exceptions merely state that the Initial Decision is “void and 

unacceptable” and make several unfounded accusations against the Presiding ALJ.  Although pro 

se complainants generally receive some latitude in legal proceedings, the Exceptions simply 

provide no basis for overturning the Initial Decision.2  They should be denied for this reason alone. 

B. The Commission Should Deny the Exceptions Because the Presiding ALJ Correctly 
Ruled That Complainant Cannot Opt-out of Receiving a Smart Meter.

Next, the Exceptions should be denied because the Presiding ALJ correctly ruled that Act 

129 does not permit Complainant to opt-out of receiving a smart meter.  Per the parties’ 

stipulation, the sole question before the Presiding ALJ was whether Duquesne Light has a legal 

right to install a smart meter at Complainant’s residence without his consent (assuming that 

Complainant wants to continue receiving service from Duquesne Light).  By holding that 

Complainant cannot opt out of receiving a smart meter from Duquesne Light, the Presiding ALJ 

2 Duquesne Light also notes that Complainant’s Exceptions ignore the procedural protections afforded to 
him by the Presiding ALJ.  Complainant attempted to withdraw his case prior to the hearing, but the 

Presiding ALJ required that all parties nevertheless appear for the hearing so that the impact of this decision 
could be discussed with Complainant.  After a lengthy discussion with the Presiding ALJ on the record, 

Complainant decided only to withdraw some of his claims.  Therefore, the fact that the parties are even 
briefing this issue is a result of the protection that the Presiding ALJ gave to Complainant.
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correctly interpreted Act 129’s plain text and followed the Commission’s well-established 

precedent. 

As discussed in Duquesne Light’s Post-Hearing Brief, Act 129 states that “[e]lectric 

distribution companies shall furnish smart meter technology…in accordance with a depreciation 

schedule not to exceed 15 years.”  Duquesne Light Company’s Post-Hearing Brief at 6 (citing 66 

Pa. C.S.A. § 2807(f)(2)) (emphasis added).  The Commission has repeatedly ruled that the use 

of the word “shall” in Act 129 indicates the General Assembly’s direction that all customers receive 

a smart meter.  Duquesne Light Company’s Post-Hearing Brief at 6 (citing Evans v. PECO Energy 

Co., Docket No. C-2013-2368477, 2013 WL 7019103, at *3 (Pa. P.U.C. Dec. 19, 2013) (Hoyer, 

ALJ)).  The Commission has consistently held that no provision in the Public Utility Code or the 

Commission’s Regulations or Orders allows a customer to “opt out” of receiving a smart meter.  

Duquesne Light Company’s Post-Hearing Brief at 6 (citing Hoffman-Lorah v. PPL Elec. Util. Corp., 

Docket No. C-2018-2644957, 2019 WL 2325713, at *28 (Pa. P.U.C. May 23, 2019); Paul v. PECO 

Energy Co., Docket No. C-2015-2475355, 2018 WL 3093596, at *4-5 (Pa. P.U.C. June 14, 2018); 

Frompovich, 2018 WL at *4; Povacz v. PECO Energy Co., Docket No. C-2012-2317176, 2013 

WL 392699, at *6 (Pa. P.U.C. Jan. 24, 2013)).  If a customer wants to opt-out of receiving a smart 

meter, he must lobby the General Assembly to change the law rather than seeking relief from the 

Commission.  Duquesne Light Company’s Post-Hearing Brief at 6 (citing Myers v. PPL Elec. 

Utilities Corp., Docket No. C-2017-2620710, 2018 WL 4185437, at *22 (Pa. P.U.C. Aug. 16, 2018) 

(Barnes, ALJ); Kline v. PPL Elec. Utilities Corp., Docket No. C-2017-2621072, 2018 WL 4185436,

at *15 (Pa. P.U.C. Aug. 16, 2018) (Barnes, ALJ)).  Without additional legislation from the General 

Assembly, the Commission cannot prohibit a utility from installing a smart meter where a customer 

does not want one.  Duquesne Light Company’s Post-Hearing Brief at 6-7 (citing Schmukler v. 

PPL Elec. Utilities Corp., C-2017-2621285, 2018 WL 4185440, at *27 (Pa. P.U.C. Aug. 16, 2018) 

(Barnes, ALJ)). 
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Several Commission decisions establish that a customer cannot opt-out of receiving a 

smart meter, as Complainant seeks to do here.  More than six years ago in Povacz, a complainant 

(like Complainant here) did not consent to receiving a smart meter and requested to opt-out of 

receiving one from her electric distribution company.  Duquesne Light Company’s Post-Hearing 

Brief at 7 (citing 2013 WL at *1).  The presiding administrative law judge sustained the company’s 

preliminary objections and dismissed the formal complaint, holding that Act 129 does not allow 

customers to opt-out of receiving a smart meter.  Duquesne Light Company’s Post-Hearing Brief 

at 7 (citing Id. at *4).  On exceptions, the Commission ruled “there is no provision in the Code, the 

Commission's Regulations or Orders that allows a…customer to “opt out” of smart meter 

installation, as the Complainant desires to do.”  Duquesne Light Company’s Post-Hearing Brief at 

7 (citing Id. at *6).  The Commission thus denied the complainant’s exceptions.  Duquesne Light 

Company’s Post-Hearing Brief at 7 (citing Id.). 

The Commission made the same decision about five years later in Frompovich.  In that 

case, the complainant (like Complainant here) requested to opt-out of receiving a smart meter 

because she believed that Act 129 did not require the universal deployment of smart meters.  

Duquesne Light Company’s Post-Hearing Brief at 7 (citing 2018 WL at *1-2).  After a hearing, the 

presiding administrative law judge dismissed her formal complaint.  Duquesne Light Company’s 

Post-Hearing Brief at 7 (citing Id. at *3).  On exceptions, the Commission ruled that the utility “is 

mandated under applicable law to replace all automatic meter reading (AMR) meters owned by it 

within its service territory with advanced metering infrastructure (AMI) meters, or smart meters.”  

Duquesne Light Company’s Post-Hearing Brief at 7 (citing Id. at *4).  The Commission thus denied 

the complainant’s request to opt-out of receiving a smart meter and dismissed her complaint.  

Duquesne Light Company’s Post-Hearing Brief at 7 (citing Id. at *35). 

The Commission made the same ruling about a month later in Paul.  Duquesne Light 

Company’s Post-Hearing Brief at 7.  Like Complainant here, the complainant in Paul filed a formal 
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complaint against an EDC and requested to opt out of receiving a smart meter.  Duquesne Light 

Company’s Post-Hearing Brief at 7 (citing 2018 WL at *1).  The presiding administrative law judge 

held a hearing, then dismissed the complaint.  Duquesne Light Company’s Post-Hearing Brief at 

7 (citing Id. at *3-4).  The complainant filed exceptions.  Duquesne Light Company’s Post-Hearing 

Brief at 7 (citing Id.).  The Commission found that the complainant was not entitled to opt-out of 

receiving a smart meter and affirmed the dismissal of her complaint.  Duquesne Light Company’s 

Post-Hearing Brief at 7-8 (citing Id. at *16-17). 

About a year ago, the Commission made the same ruling in Hoffman-Lorah.  Duquesne 

Light Company’s Post-Hearing Brief at 8.  The complainant there (like Complainant here) 

contended that Act 129 only required her to receive a smart meter upon request.  Duquesne Light 

Company’s Post-Hearing Brief at 8 (citing Hoffman-Lorah, 2019 WL at *8).  The presiding 

administrative law judge rejected this argument, holding that no provision in the Code, the 

Commission Regulations, or Orders allows a customer to opt-out of receiving a smart meter.  

Duquesne Light Company’s Post-Hearing Brief at 8 (citing Id. at *9).  On exceptions, the 

Commission held that “we do not have the authority, absent directive in the form of legislation, to 

prohibit the Company from installing a smart meter where a customer does not want one.”  

Duquesne Light Company’s Post-Hearing Brief at 8 (citing Id. at *28).  The Commission thus 

dismissed the complaint.  Duquesne Light Company’s Post-Hearing Brief at  8 (citing Id.). 

In other decisions issued after Hoffman-Lorah, the Commission held that customers 

cannot opt-out of or refuse the installation of a smart meter.  Duquesne Light Company’s Post-

Hearing Brief at 8 (citing Larson v. PECO Energy Co., Docket No. C-2017-2615206, 2019 WL 

4738825, at *3 (Pa. P.U.C. Sept. 19, 2019) (Act 129 does not provide customers with a general 

opt-out right); Gavin v. PECO Energy Co., Docket No. C-2017-2616249, 2019 WL 3252287, at 

*21-22 (Pa. P.U.C. July 11, 2019) (customer cannot opt-out of receiving a smart meter)). 
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The Presiding ALJ has consistently followed the Commission’s precedent.  For example, 

in Hanley v. Pa. Power Co., Docket No. C-2016-2557487, 2018 WL 5994765 (Pa. P.U.C. Oct. 24, 

2018) (Watson, ALJ), two customers filed a formal complaint to prevent an EDC from replacing 

their existing electric meter with a smart meter.  Duquesne Light Company’s Post-Hearing Brief 

at  8 (citing Id. at *1).  At the hearing, the complainants asserted they can receive a smart meter 

only if they requested one.  Duquesne Light Company’s Post-Hearing Brief at  8 (citing Id. at *12).  

Like Duquesne Light here, the EDC claimed that Act 129 required it to install a smart meter at all 

customer service locations.  Duquesne Light Company’s Post-Hearing Brief at  8 (citing Id. at 

*13).  The Presiding ALJ dismissed the complaint, holding that the complainants failed to prove 

that Act 129 does not mandate the universal deployment of smart meters.  Duquesne Light 

Company’s Post-Hearing Brief at  8 (citing Id. at *17).     

The Presiding ALJ made the same decision in Lamagna.  Duquesne Light Company’s 

Post-Hearing Brief at  9.  The complainant in that case objected to the installation of a smart meter 

at her home.  Duquesne Light Company’s Post-Hearing Brief at  9 (citing 2018 WL at *10).  She 

argued that a smart meter could be deployed only upon her request and consent.  Duquesne 

Light Company’s Post-Hearing Brief at  9 (citing Id. at *12).  The Presiding ALJ dismissed her 

complaint, holding “[t]he final version of Act 129 that was signed into law by the Pennsylvania 

legislature does not contain a specific out-opt provision.”  Duquesne Light Company’s Post-

Hearing Brief at  9 (citing Id. at *14-15). 

The Presiding ALJ reached the same conclusion in Tellefsen v. Metropolitan Edison Co., 

Docket No. C-2018-3005250, 2019 WL 5865110 (Pa. P.U.C. Nov. 1, 2019) (Watson, ALJ).  

Duquesne Light Company’s Post-Hearing Brief at  9.  In that case, the complainants filed a formal 

complaint seeking to prevent the utility from replacing the existing electric meter at their residence 

with a smart meter.  Duquesne Light Company’s Post-Hearing Brief at  9 (citing Id. at *1).  As in 

our case, the parties in Tellefsen agreed to forego a hearing and brief the sole issue of whether 
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or not smart meter installation is mandated by Act 129.  Duquesne Light Company’s Post-Hearing 

Brief at  9 (citing Id. at *2).  After considering both parties’ briefs, the Presiding ALJ ruled that the 

utility was required by Act 129 to install smart meters at its customers’ service locations and thus 

dismissed the formal complaint.  Duquesne Light Company’s Post-Hearing Brief at  9 (citing Id. 

at *9).    

These prior decisions by the Commission and the Presiding ALJ must be upheld under 

the rule of stare decisis.  Duquesne Light Company’s Post-Hearing Brief at  9.  This rule states, 

“[f]or the sake of certainty, a conclusion reached in one case should be applied to those which 

follow, if the facts are substantially the same, even though the parties may be different.”  

Duquesne Light Company’s Post-Hearing Brief at  9 (citing Freed v. Geisinger Med. Ctr., 971 A.2d 

1202, 1212 (Pa. 2009)).  Stare decisis is the preferred legal course because “it promotes the 

evenhanded, predictable, and consistent development of legal principles, fosters reliance on 

judicial decisions, and contributes to the actual and perceived integrity of the judicial process.”  

Duquesne Light Company’s Post-Hearing Brief at  9 (citing Id.).  The Commission has applied 

stare decisis to its prior holdings that Act 129 requires the universal deployment of smart meters.  

Duquesne Light Company’s Post-Hearing Brief at  9-10 (citing Bervinchak v. PPL Elec. Utilities 

Corp., Docket No. C-2016-2577527 and Docket No. C-2016-2572824, 2018 WL 4185438, at *15 

(Pa. P.U.C. Aug. 16, 2018) (Barnes, ALJ) (stare decisis precedent at the Commission level 

requires a finding that Act 129 contains no opt-out); Zimmerman v. PPL Elec. Utilities Corp., 

Docket No. C-2017-2615038, 2018 WL 4185439, at *15 (Pa. P.U.C. Aug. 16, 2018) (Barnes, ALJ) 

(same)). 

Here, the Presiding ALJ properly applied stare decisis by holding that Complainant cannot 

opt-out of receiving a smart meter.  Although the parties here are different than in cases like 

Povacz, Frompovich, Paul, Hoffman-Lorah, Hanley, Lamagna, and Tellefsen, this case is 

substantially the same as those cases.  Like those complainants, Complainant is attempting to 
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opt-out of receiving a smart meter because he believes Duquesne Light can only install one at his 

request or with his consent.  But as the Commission repeatedly held in those prior cases, 

Complainant’s interpretation of Act 129 misconstrues its plain text, which states that electric 

distribution companies with more than 100,000 customers “shall furnish smart meter 

technology…in accordance with a depreciation schedule not to exceed 15 years.”  66 Pa. C.S.A. 

§ 2807(f)(2) (emphasis added).  Accordingly, the Presiding ALJ correctly ruled that Duquesne 

Light has the right to install a smart meter at Complainant’s residence, regardless of whether he 

consents to the installation.   

Moreover, the Presiding ALJ properly held that the mandatory deployment of smart meters 

not only complies with Act 129’s plain text, but it is also the most plausible interpretation when 

read in conjunction with the statute’s other provisions.  Duquesne Light Company’s Post-Hearing 

Brief at  10.  Act 129 requires all EDCs with more than 100,000 customers to submit smart meter 

technology and procurement plans to the Commission for approval.  Id.  If the General Assembly 

intended for EDCs to deploy smart meters only upon customer request, it would make little sense 

to require EDCs to submit detailed smart meter plans without describing the circumstances under 

which customers would be permitted to opt-out.  Id.  If customers could opt-out at their discretion, 

EDCs would not know how many smart meters they would be required to install before submitting 

their smart meter plans.  Id.  It thus would be difficult - if not impossible - for an EDC to craft a 

detailed smart meter plan.  Id.  Act 129’s requirement that EDCs submit detailed smart meter 

plans to the Commission for approval only makes sense if the General Assembly also intended 

that smart meters be universally deployed.  Id.  The Commission said as much in its 

Implementation Order by stating, “[it] is this system-wide deployment [of smart meters] that will 

provide the foundation for the EDCs’ smart meter installation plans.”  Id. at 10-11 (citing Smart 

Meter Procurement and Installation at 14).  Accordingly, the Presiding ALJ correctly ruled that 
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Duquesne Light has the right to install a smart meter at Complainant’s service address, despite 

his objections. 

C. The Commission Should Deny the Exceptions Because Duquesne Light’s Tariff Has the 
Force of Law and Requires the Company To Install a Smart Meter at Complainant’s 
Service Addresses.

The Commission also should deny the Exceptions because Duquesne Light’s Tariff 

requires the Company to install a smart meter at Complainant’s service addresses.  Duquesne 

Light Company’s Post-Hearing Brief at  14.  Commission-approved tariffs have the force of law.  

Duquesne Light Company’s Post-Hearing Brief at  14 (citing Warren v. Duquesne Light Co., 

Docket No. F-2014-2399085, 2014 WL 3834561, at *3 (Pa. P.U.C. July 15, 2014) (Long, ALJ)).  

Several rules in Duquesne Light’s Tariff expressly authorize Company personnel to enter 

Complainant’s property to install a smart meter.  Duquesne Light Company’s Post-Hearing Brief 

at  14.  

First, Rule 9B of Duquesne Light’s Tariff provides that smart meters conforming to 

Duquesne Light’s standards must be installed at each metered service premises: 

B. Meter Relocation for all Customers  

Pursuant to Act 129 of 2008; the Commission’s Smart Meter Procurement and Installation 
Implementation Order entered June 24, 2009, at Docket No. M-2009-2092655; and 
Duquesne Light’s Smart Meter Procurement and Installation Plan, approved in relevant 
part by Order entered April 7, 2017, at Docket No. P-2015-2497267; smart meter(s) 
conforming to Company standards must be installed at each metered service 
premises.  Customers may not decline smart meter installation for any reason.
Instead, as their sole remedy, customers may designate an alternative location on 
the premises for the smart meter.  The Company shall relocate the smart meter to such 
alternative location where (i) the relocation (including associated customer service 
equipment) conforms to the Company’s “Electric Service Installation Rules” (see Rule No. 
6) and the National Electric Safety Code, as determined by the Company in its sole 
judgment; (ii) the relocation can be readily, safely, and reliably interconnected to the 
Company’s facilities, as determined by the Company in its sole judgment; (iii) the customer 
provides any easements, permits, or other governmental or third-party approvals the 
Company deems necessary to accommodate such relocation; and (iv) the Company 
receives, in advance, payment for the Company’s estimated total direct and indirect costs 
including the related income tax of such relocation. 
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Duquesne Light Company’s Post-Hearing Brief at 14-15 (emphasis added). 

In addition, Rule 22 of Duquesne Light’s Tariff authorizes Company representatives to 

access the Company’s equipment as follows:   

22. ACCESS TO PREMISES  Company representatives, who are properly 
identified, shall have full and free access to the customer's premises at all 
reasonable times for the purpose of reading Company meters, for inspection 
and repairs, for removal of Company property, or for any other purpose 
incident to the service. The Company shall have the right to access 
customer owned facilities and equipment at all hours for the purposes of 
responding to an emergency, restoring electric service, rendering the 
electric facilities safe and reliable, or for the purpose of reducing the 
likelihood of damage to the Company's facilities or equipment.  The customer 

should immediately communicate with the Company in case of any question as to 
the authority or credentials of Company representatives.  A customer’s failure to 
provide access may be grounds for service termination pursuant to Rule No. 33 
herein. 

Duquesne Light Company’s Post-Hearing Brief at 15 (emphasis added). 

Finally, Rule 33 of Duquesne Light’s Tariff authorizes the Company to terminate 

service and remove its equipment from the customer’s property if the Company is blocked 

proper access to its equipment:  

33. INACCESSIBILITY  The Company may terminate electric service  and 
remove its equipment from the premises upon reasonable notice in case 
meter readers or other authorized representatives of the Company cannot 
gain admittance or are refused admittance to the premises for the 
purposes of reading Company meters, inspection and repairs, removal of 
Company property, responding to an emergency, restoring electric service, 
rendering the electric facilities safe and reliable, or for any other purpose 
incident to the service or in case the customer interferes with Company 
representatives in the performance of their duties.  When a residential 
customer or a residence is involved, the Company will comply with the 
provisions of 52 Pa. Code Chapter 56, “Standards and Billing Practices for 
Residential Utility Service” and 66 Pa.C.S. § 1406, “Termination of Utility 
Service.” 

Duquesne Light Company’s Post-Hearing Brief at 15 (emphasis added). 

These Tariff provisions have the force of law and collectively establish that (i) Duquesne 

Light must install a Smart Meter at Complainant’s service addresses; (ii) Complainant cannot 

refuse a smart meter installation for any reason; (iii) Duquesne Light’s representatives have full 
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and free access to Complainant’s premises at all reasonable times to read Company meters, 

conduct inspections and repairs, remove Company property, and for any other purpose incident 

to service; and (iv) Duquesne Light can terminate Complainant’s electric service and remove its 

equipment from his premises upon reasonable notice if he fails to grant proper access to 

Company representatives.  Accordingly, the Presiding ALJ properly ruled that Duquesne Light 

has the right to enter Complainant’s property to install a smart meter (assuming that Complainant 

wants to continue receiving electric service from the Company).   

D. The Commission Should Deny the Exceptions Because the Presiding ALJ Correctly 
Ruled That the Fourth Amendment Does Not Prohibit Duquesne Light From Installing 
a Smart Meter at Complainant’s Residence.

Finally, the Presiding ALJ correctly ruled that the Fourth Amendment does not prohibit 

Duquesne Light from installing a smart meter at Complainant’s residence.  The Fourth 

Amendment states: 

The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, supported by oath or affirmation, 
and particularly describing the place to be searched, and the persons or things to 
be seized.   

Duquesne Light Company’s Post-Hearing Brief at  11 (citing U.S. Const. Amend. IV).    

The United States Constitution only applies to “state action.”  Duquesne Light Company’s 

Post-Hearing Brief at  11.  It does not apply to conduct by a private company like Duquesne Light, 

even if the company is regulated by the state.  Duquesne Light Company’s Post-Hearing Brief at  

11 (citing Jackson v. Metropolitan Edison Co., 419 U.S. 345, 349-350 (1974); Schutz v. PPL Elec. 

Utilities Corp., No. C-2018-3005659, 2019 WL 2744430, at *12 (Pa. P.U.C. June 11, 2019)).   

In Jackson, a customer sued a privately owned and operated utility company, alleging that 

it violated her due process rights under the Fourteenth Amendment to the United States 

Constitution by terminating her electric service.  Duquesne Light Company’s Post-Hearing Brief 

at  11 (citing 419 U.S. at 348-49).  The U.S. District Court for the Middle District of Pennsylvania 
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dismissed her complaint.  Duquesne Light Company’s Post-Hearing Brief at 11 (citing Id. at 349).  

The United States Court of Appeals for the Third Circuit affirmed.  Duquesne Light Company’s 

Post-Hearing Brief at 11 (citing Id.).  The Supreme Court of the United States ruled that although 

the utility company was heavily regulated by the Commonwealth of Pennsylvania, state regulation 

did not convert the utility’s decision to terminate the complainant’s electric service into “state 

action.”  Duquesne Light Company’s Post-Hearing Brief at 11 (citing Id. at 358-59).    

The Commission recently reached the same conclusion in Schutz.  Duquesne Light 

Company’s Post-Hearing Brief at 12.  In that case, a residential customer filed a complaint seeking 

to prevent a utility company from installing a smart meter at her residence.  Duquesne Light 

Company’s Post-Hearing Brief at  12 (citing 2019 WL at *1).  She argued that the installation of a 

smart meter violated her right against unreasonable searches and seizures under the Fourth and 

Fourteenth Amendments to the United States Constitution.  Duquesne Light Company’s Post-

Hearing Brief at 12 (citing Id. at *12).  In response, the utility (like Duquesne Light here) asserted 

that it was not a state actor and thus not subject to the Fourth and Fourteenth Amendments.  

Duquesne Light Company’s Post-Hearing Brief at  12 (citing Id.)  The presiding administrative law 

judge held that the utility was not a “state actor”; rather, “it is a private, regulated utility company 

not constrained by the Fourth Amendment.”  Duquesne Light Company’s Post-Hearing Brief at 

12 (citing Id.)  Accordingly, the presiding administrative law judge dismissed the complaint.  

Duquesne Light Company’s Post-Hearing Brief at 12 (citing Id. at *14).  

Although Duquesne Light is regulated by the Commission, it is a private company, not a 

“state actor.”  Accordingly, the Presiding ALJ correctly ruled that the United States Constitution 

(including the Fourth Amendment) does not apply here.      

In addition, the Presiding ALJ and the Commission lack jurisdiction to rule on any claims 

arising under the United States Constitution.  Duquesne Light Company’s Post-Hearing Brief at 

12.  The Commission is a creature of statute and may exercise only those powers that are 
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expressly conferred upon it by the legislature.  Duquesne Light Company’s Post-Hearing Brief at 

12 (citing Feingold v. Bell of Pa., 383 A.2d 791, 794 (Pa. 1978)).  The Commission must act within 

its jurisdiction.  Duquesne Light Company’s Post-Hearing Brief at 12 (citing City of Pittsburgh v. 

Pa. Pub. Util. Comm'n., 43 A.2d 348, 348 (Pa. Super. 1945)).  Subject matter jurisdiction is a 

prerequisite to the exercise of power to decide a controversy.  Duquesne Light Company’s Post-

Hearing Brief at  12 (citing Hughes v. Pa. State Police, 619 A.2d 390, 393 (Pa. Cmwlth. 1992)).  

The Commission is only authorized to hear complaints regarding the Code, Commission 

Regulations, or a Commission order.  Duquesne Light Company’s Post-Hearing Brief at 12-13 

(citing 66 Pa. C.S. § 701; Haleema B. Alkhatib v. PECO Energy Co., C-2011-2242125, 2012 WL 

641672, at *5 (Pa. P.U.C. Jan. 12, 2012)).  The Commission does not have jurisdiction over claims 

arising under the United States Constitution.  Duquesne Light Company’s Post-Hearing Brief at  

13 (citing White v. PPL Elec. Utilities Corp., Docket No. C-2018-3003468, 2019 WL 2250756 (Pa. 

P.U.C. May 6, 2019) (Barnes, ALJ) (Commission has no jurisdiction to determine if the installation 

of a smart meter violates a complainant’s constitutional rights); Alice Ann Belmonte-Gates v. 

PECO Energy Co., F-2012-2332583, 2013 WL 596066, at *7 (Pa. P.U.C. Jan. 24, 2013) 

(Commission does not have jurisdiction over matters involving federal civil rights) (Cheskis, ALJ); 

James Coppedge v. PECO Energy Co., F-2009-2135893, 2010 WL 3183815, at *5-6 (Pa. P.U.C. 

July 29, 2010) (Commission does not have jurisdiction over issues arising under the United States 

Constitution)). 

In Coppedge, a complainant alleged that an EDC violated his rights under the United 

States Constitution by placing incorrect charges on his bill.  Duquesne Light Company’s Post-

Hearing Brief at 13 (citing James Coppedge v. PECO Energy Co., F-2009-2135893, 2010 WL 

3183815, at *1 (Pa. P.U.C. July 29, 2010)).  The EDC filed preliminary objections, asserting that 

the Commission had no authority to grant the requested relief.  Duquesne Light Company’s Post-

Hearing Brief at 13 (citing Id. at *2).  The presiding administrative law judge sustained the EDC’s 
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preliminary objections.  Duquesne Light Company’s Post-Hearing Brief at 13 (citing Id.).  After the 

complainant filed exceptions, the Commission held that his claims relating to violations of the 

United States Constitution were beyond the Commission’s subject matter jurisdiction.  Duquesne 

Light Company’s Post-Hearing Brief at 13 (citing Id. at *5).   

Similarly in White, a customer filed a complaint to prevent an EDC from installing a smart 

meter at her residence.  Duquesne Light Company’s Post-Hearing Brief at 13 (citing White v. PPL 

Elec. Utilities Corp., Docket No. C-2018-3003468, 2019 WL 2250756, at *1 (Pa. P.U.C. May 6, 

2019) (Barnes, ALJ)).  She argued that she should be permitted to opt-out of receiving a smart 

meter because it violated her right to religious freedom under the United States Constitution.  

Duquesne Light Company’s Post-Hearing Brief at 13 (citing Id. at *10).  The presiding 

administrative law judge ruled that the Commission had no jurisdiction to rule upon this issue; 

instead, the Commission could only determine if the EDC violated the Public Utility Code, a 

Commission order or regulation, or the utility’s tariff.  Duquesne Light Company’s Post-Hearing 

Brief at 13 (citing Id. at *11).   

In this case, as in Coppedge and White, the Commission and Presiding ALJ do not have 

jurisdiction over claims arising under the United States Constitution.  Thus, the Presiding ALJ 

correctly rejected Complainant’s claim that Duquesne Light violated his constitutional rights by 

seeking to install a smart meter at his service address. 

IV. CONCLUSION 

Duquesne Light respectfully requests that the Commission deny the Exceptions, adopt the 

Initial Decision, and dismiss the Amended Formal Complaint.  The Exceptions provide no basis 

to overturn the Initial Decision because they identify no finding of fact or conclusion of law that is 

allegedly incorrect.  Further, the Commission has repeatedly held that Act 129 does not permit 

customers to opt-out of receiving a smart meter, which is what Complainant seeks to do here.  

Moreover, Duquesne Light’s Tariff - which has the force of law - requires the Company to install 



23 

a smart meter at Complainant’s service addresses.  Finally, the Fourth Amendment to the United 

States Constitution (or any other constitutional provision) does not apply to this situation.  For 

these reasons, the Initial Decision is correct and should be adopted by the Commission.  

Respectfully submitted, 

TUCKER ARENSBERG, P.C. 

/s/ Paul Shane Miller  
Jeremy V. Farrell, Esquire 
PA I.D. No. 316258  
Paul Shane Miller, Esquire  
PA I.D. No. 319174 
1500 One PPG Place 
Pittsburgh, PA  15222 
Counsel for Respondent, Duquesne Light  
Company
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