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OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Hlk501454911]		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Philadelphia Gas Works (PGW or the Company or Respondent), filed on October 30, 2019, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene Davis Heep, issued on October 10, 2019.  No Replies to Exceptions were filed.  For the reasons stated below, we will grant the Company’s Exceptions, in part, and modify the Initial Decision, consistent with this Opinion and Order.

[bookmark: _Hlk25061186]History of the Proceeding

On May 21, 2018, Michael Morales (Complainant or Mr. Morales) filed a Formal Complaint (Complaint) with the Commission against PGW.  In the Complaint, Mr. Morales alleged that there are incorrect charges on his PGW bill.  Complaint at 2.  As relief, Mr. Morales requested that PGW connect the gas meter at 2248 N. 3rd Street, Philadelphia, Pennsylvania (Service Address) and that PGW should not determine his usage based on the usage of a prior tenant.  Complaint at 2-3.

[bookmark: _Hlk25147643]On June 22, 2018, PGW filed an Answer generally denying all of the allegations in the Complaint (Answer).  PGW stated that the Complainant was properly billed for unbilled usage due to a meter bypass that it discovered at the Service Address.  According to PGW, Mr. Morales established residential heat service on January 31, 2014, and on that same date, a PGW employee exchanged the Complainant’s meter with a new one when turning on the gas.  The Company further noted that a technician could not access the meter when he was seeking to conduct Usage Discrepancy Investigations (UDIs)[footnoteRef:2] on April 29, 2017 and May 15, 2017, respectively.  PGW stated that during a UDI on May 30, 2017, its employee discovered a tampered meter bypass with the Electronic Receiver Transmitter (ERT)[footnoteRef:3] hanging from the meter.  The technician removed the meter, turned off the gas, and left a post-termination notice.  On November 17, 2017, a PGW technician gained access to the Service Address and determined that there were two gas heating appliances measuring a combined total of 150,000 British Thermal Units (BTUs) (a 50,000 BTU house heater and a 100,000 BTU commercial heater).  Answer at 1-2.   [2: 	UDIs are conducted when meter readings are reflecting zero usage so as to find out why the meter is not reading or when there are discrepancies in the customer usage record, i.e., when there is no gas usage recorded in the winter.  Tr. at 53-54, 63. ]  [3: 	The ERT, which is the device that records the gas, was removed from the meter.  Tr. at 32.] 

[bookmark: _Hlk25147660]PGW further stated that on November 21, 2017, it billed the Complainant $3,819.54,[footnoteRef:4] for the period of January 31, 2014 to May 30, 2017.  PGW stated that this calculation was based on the 150,000 BTUs found at the property.  Therefore, PGW requested that the Complaint be dismissed.  Answer at 2. [4: 	$5,013.70 minus a previously billed amount of $1,194.16 = $3,819.54. ] 


[bookmark: _Hlk25147752]On December 6, 2018, a hearing was convened in this matter (December 2018 Hearing).[footnoteRef:5]  The Complainant, who appeared pro se, testified on his own behalf and did not offer any exhibits.  PGW was represented by counsel who presented the testimony of two witnesses and offered five exhibits which were entered into the record (PGW Exhibits 1 through 5).  At the end of the hearing, the ALJ provided the Complainant with the opportunity to submit some additional information for inclusion on the record.   [5: 		The December 2018 Hearing transcript will be referenced herein as Tr. ] 


On January 25, 2019, PGW sent ALJ Heep a letter (January 25 Letter) indicating that the Parties had tried to resolve the matter, as requested by the ALJ, but were unable to do so.  In the January 25 Letter, PGW also objected to an additional document submitted by the Complainant arguing that the document was not authenticated and that it was irrelevant to the calculation of the unauthorized gas usage.  The January 25 Letter is included as Attachment A to a Motion to Strike filed by PGW on April 8, 2019, discussed infra.

By a January 28, 2019 Order, the ALJ gave the Complainant until February 8, 2019, to respond to PGW’s January 25 Letter.  
 
[bookmark: _Hlk25558377]On March 29, 2019, Mr. Morales provided additional data to ALJ Heep and PGW.  Specifically, the Complainant filed a second set of documents as additional information regarding his Complaint, particularly information that appears to be data related to his usage of PGW services.  

On April 8, 2019, PGW filed a Motion to Strike the information submitted prior to its January 25 Letter and to the additional information submitted by the Complainant on March 29, 2019. 

By Order dated April 9, 2019 (April 2019 Order), the ALJ denied PGW’s Motion to Strike and reopened the record, pursuant to Section 5.571 of our Regulations.  52 Pa. Code § 5.571.  The ALJ stated that accepting the additional information submitted after the close of the record by all Parties would create a more complete record.  April 2019 Order at 1-2.  According to the ALJ, it was in the public interest to have as complete a record as possible in order to evaluate and to make a decision regarding the Complaint.  Id.  The ALJ provided PGW until April 26, 2019, to file a written response to the Complainant’s March 29, 2019 filing, or to request a further hearing to address the additional information.  Id. at 2.

On June 10, 2019, a further hearing (June 2019 Hearing)[footnoteRef:6] was convened in this matter regarding two sets of documents provided to ALJ Heep by Mr. Morales to support his testimony.  The Complainant represented himself and presented the two aforementioned documents as exhibits, which were marked as Complainant Exhibits 1 and 2 during the hearing.  Tr. II at 4-5.  PGW was represented by counsel, presented the testimony of one witness, and did not introduce additional exhibits.  [6: 	The June 2019 Hearing transcript will be referenced herein as Tr. II.] 


As previously noted, the Company filed Exceptions on October 30, 2019.  The Complainant did not file Replies to the Exceptions.

Background

	The Service Address is the second floor of a two-story building.  Tr. at 5, 9.  The second floor is comprised of two rooms – a large room and a small closed-off room.  Tr. at 21.  The first floor of the building is a garage repair shop that is rented out by the owner of the building.  Tr. at 8.  The second floor is leased to a softball club.  Tr. at 7-8.  Mr. Morales is a member of the softball club and the customer of record.  Tr. at 7-9.  The Complainant is not the owner of the property but is the PGW customer of record for service for the second floor.  Tr. at 8-9.  Mr. Morales established residential heat service and became the customer of record on January 31, 2014, at which time, a new PGW meter was installed at the Service Address.  Tr. at 26, 27; PGW Exh. 1 at 2.  

The Service Address is used year-round by the softball club for meetings after Saturday games during baseball season, and for occasional social activities.  Tr. at 7, 12, 15, 17. 

The only gas-operated appliances at the Service Address are the two previously described heaters which are located in the large room.  The other appliances at the Service Address, including a hot water heater and stove, are electric.  Tr. at 13, 20-21.  Mr. Morales testified that the softball club uses the gas heaters from November to March for their Friday night meetings and occasional social activities.  Tr. at 13, 15.

	On May 30, 2017,[footnoteRef:7] a PGW employee visited the Service Address for a UDI after the Company discovered that the meter registered zero usage readings on several occasions.[footnoteRef:8]  Tr. at 28-29, 38-39; PGW Exh. 2.  As a result of the UDI, the PGW employee completed a “Theft Reporting Sheet” to document apparent meter tampering.  Tr. at 61; PGW Exh. 2. [7: 	As noted earlier, there were two prior visits to the Service Address, but the PGW technician was unable to gain access to complete the investigation.  ]  [8: 		Upon review of the record, there were numerous occasions of zero usage  readings during the winter months dating back to 2014.  For instance, the record indicates that there were continuous zero usage readings from December 2014 to September 2015.  PGW Exh. 4 at 2-4.  In light of the repeated zero usage readings, it is not clear from the testimony and cross examination of PGW’s witnesses as to why a UDI was not conducted prior to 2017.  ] 


	According to PGW, the Complainant used an estimated 3,344 hundred cubic feet (CCF) of gas during the theft of service period (January 31, 2014, the date the Complainant became customer of record, to May 30, 2017, the date that a PGW employee visited the Service Address).  The estimated 3,344 CCF gas usage was calculated based on the estimated 150,000 BTUs for the two gas heaters at the property.  PGW calculated a total bill of $5,013.70 based on the estimated 3,344 CCF usage and the assumption that the heaters were operated at 700 effective full load hours (EFLH) for each year.  Tr. at 29-30; PGW Exh. 3 at 1-2.  The 700 EFLH estimate was based on a survey of 200 accounts from various locations, such as residential houses and apartments.  Tr. at 39; Tr. II at 26.

	The Service Address had an active general service residential account during the period from January 31, 2014 to May 30, 2017.  During this time, $1,194.16 was billed to Mr. Morales and paid towards the account.  Tr. at 31; PGW Exh. 3 at 3.  PGW netted the amount paid towards the account during this period, $1,194.16, against the estimated cost of the amount used, $5,013.70, which resulted in a balance due of $3,819.54.  Tr. at 31-33; PGW Exh. 3 at 1.  The Complainant was billed the balance of $3,819.54 on November 21, 2017.  Tr. at 29-30; PGW Exh. 2 at 1.  

	On or around November of 2017, the Complainant contacted PGW when he noticed that the gas was not on at the Service Address.  At this time, a PGW representative informed Mr. Morales that a meter was found on the floor.  Tr. at 10.  Although the Complainant initially stated that he was not aware of the condition of the meter equipment, he later acknowledged that there was theft but that he did not do it.  Tr. at 18-19; Tr. II at 34.  Subsequently, PGW sent an employee to visit the Service Address and meet with a different member of the softball club because Mr. Morales was not available.  The Service Address remained without gas service at the time of the hearing.  Tr. at 11.  The softball club has been using electric heat since PGW shut off the gas service to the Service Address.  Tr. II at 5.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 602 A.2d 863 (Pa. 1992) (Lansberry).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 461 A.2d 1234 (Pa. 1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

As previously noted, this Commission’s decision must be supported by substantial evidence in the record.  Any finding of fact (FOF) necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982) (Mill); Edan Transportation Corp. v. Pa. PUC, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa. C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 612 A.2d 434 (Pa. 1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. PUC, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Section 8.3 (Tampering) of PGW’s Gas Service Tariff PA. P.U.C. No. 2 states:

In the event of the Company’s meters or other property being tampered or interfered with, the Customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used even if such usage is not registered on the Company’s meter, and for any repairs or replacements required, as well as for costs of inspections, investigations, damages and protective equipment and installations prior to reconnection.

Supplement No. 21, PGW Gas Service Tariff – Pa. P.U.C. No. 2, First Revised Page No. 44.

A utility may immediately terminate service when there is tampering with meters.  52 Pa. Code § 56.98(a)(3).  Furthermore, Section 56.35 of our Regulations provides that a public utility may require, as a condition of the furnishing of residential service[footnoteRef:9] to an applicant, the payment of any outstanding residential account with the public utility which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly.  52 Pa. Code § 56.35(a).  The four-year limit does not apply if the balance includes amounts that the utility was not aware of because of fraud or theft on the part of the applicant.  52 Pa. Code § 56.35(b)(1). [9: 	Although as shown in PGW Exhibit 3, the account is a residential account, the location in question is not used as a residence nor does it meet the definition of residential service as defined in our Regulations which states “[A]ny public utility service supplied to a dwelling, including service provided to a commercial establishment if concurrent service is provided to residential dwelling attached thereto.  The term does not include public utility service provided to a hotel or motel.”  52 Pa. Code § 56.2.  The space in question consists of two rooms – one large and one small - above a garage that are used by the softball club.  Under Section 1303 of the Code, the utility must charge the most advantageous rate.  See 66 Pa. C.S. § 1303.  In this instance charging the Complainant a residential rate is more advantageous to the customer than charging a higher commercial rate.] 


Additionally, 52 Pa. Code § 56.191 provides: 

(d)	Payment of outstanding balance at premises as a condition to restore service. A public utility may require the payment of any outstanding balance or portion of an outstanding balance if the applicant or customer resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant or customer resided there, not exceeding 4 years prior to the date of requesting that service be restored.  The 4-year limit does not apply in instances of fraud and theft.

52 Pa. Code § 56.191(d). 


Additionally, Section 1501 of the Code, 66 Pa. C.S. § 1501, states as follows:

§1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission. 

66 Pa. C.S. § 1501.

As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2.d 1217 (Pa. Cmwlth. 1984).

The ALJ’s Initial Decision

		In the Initial Decision, the ALJ made twenty-nine FOF and reached seven Conclusions of Law.  I.D. at 4-7 and 13-14.  We shall adopt and incorporate herein by reference the ALJ’s FOF and Conclusions of Law, unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

[bookmark: _Hlk25159318]		ALJ Heep addressed, inter alia, the following issues: (1) the general burden of proof of the Complainant in this case; and (2) the Complainant’s claim that the estimate of PGW for gas used for the period of theft of service is too high.  I.D. at 8-13.

[bookmark: _Hlk25565265]		Regarding the burden of proof, the ALJ concluded that the Complainant’s credible testimony that the Service Address is used by a softball team for weekly meetings and for occasional use during the winter, supported by the PECO electric heating usage records, establish by a preponderance of the evidence that PGW’s standard method of employing usage information regarding residences did not give the correct consumption for the theft of service period.  I.D. at 13.  In explaining preponderance of the evidence, the ALJ noted that the party with the burden of proof must present evidence that is more convincing than that presented by the other party.  The ALJ further stated that the Commission’s decision must be supported by “substantial evidence,” and that a mere “trace of evidence or a suspicion” will not suffice.  I.D. at 8 (citing Lansberry and Norfolk).  

		Regarding the Complainant’s claim that PGW’s estimate of gas used for the period of theft of service is too high, the ALJ referenced a discussion on the burden of proof for “high bill” complaints.  Specifically, the ALJ cited to Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980) (Waldron), in which the Commission stated that the accuracy of the meter is an important factor, but not the sole criterion.  According to the ALJ, the Commission stated it would also consider other factors, including but not limited to, any other relevant facts or circumstances that are brought to light during the complaint proceeding.  I.D. at 8 (citing Waldron at 100).  

		The ALJ stated that PGW terminated service in May 2017 after a PGW employee found evidence of meter tampering at the property.  The ALJ cited to 52 Pa. Code § 59.22(c) and referenced Maria Morales v. Philadelphia Gas Works, Docket No. F-2017-2623492 (Order entered July 18, 2018) in explaining PGW’s customary method of calculating an estimate for unbilled usage in the event a tampered meter is discovered at a service address.  I.D. at 11.  The ALJ stated that although the Complainant did not tamper with the meter, as the customer of record, he is responsible to pay for gas usage at the property during the period in question.[footnoteRef:10]  I.D. at 1.   [10: 	See also Vanessa Kull v. Philadelphia Gas Works, Docket No. C‑2013‑2379510 (Final Order entered May 30, 2014).  ] 


		Based on the above, the ALJ granted the Complaint, in part, and denied it, in part.  The ALJ denied the Complaint with regards to PGW’s initial calculation of the unbilled tampering usage and the initial bill issued.  According to the ALJ, because Mr. Morales credibly testified that the softball club does not use the gas heat every day in the winter, PGW should recalculate the Complainant’s usage based on the periodic usage of the softball club on weekends and the occasional usage rather than on the full-time usage of the residence.  However, the ALJ granted the Complaint with respect to PGW's use of residential statistics to estimate usage to determine the amount that the Complainant must pay to have gas service restored at the club house.  I.D. at 1, 13-15.

Exceptions

		PGW excepts to FOF Nos. 28 and 29 from ALJ Heep’s Initial Decision.  FOF Nos. 28 and 29 states as follows:

[bookmark: _Hlk27167123]28.	The softball club uses the gas for heating from November to March for Friday night meetings and occasional televised sporting events and the heaters are the only gas appliances at the service address.  I.D. at 7 (citing Tr. 13, 68‑69).

29.	The softball club used electric heat after the PGW service was shut off.  I.D. at 7 (citing Tr. II at 5).

Exc. at 3.  In short, PGW believes the ALJ’s Initial Decision should be reversed because these two FOFs are not supported by substantial evidence.  Id.

		PGW argues that there is no record evidence to support the fact that the athletic club’s usage of the Service Address was limited to only weekends and occasional use.  The Company explains that the Complainant’s testimony is illogical because the property is a rented facility and the Service Address would be accessible to club members for activities consistent with athletic clubs in preparation for and commensurate with events.  PGW further states it is illogical to infer that the occupancy and use of the Service Address occurred only on weekends when the club could occupy the Service Address every day.  Exc. at 3.  

		In addition, PGW argues that the record contains no evidence of increased electric usage as a result of the electric heaters used to provide heat during the period of unauthorized use.  The Company asserts that the Complainant’s Exhibits 1 and 2 fail to show a trend of increases in electric usage during the unauthorized gas use period.  PGW further contends that the Complainant’s Exhibits 1 and 2 fail to provide a coherent basis on which FOF No. 28 can be based.  Exc. at 3-4.  

		 Again, PGW believes that the ALJ’s Initial Decision with regards to the recalculation of the amount of unauthorized usage should be reversed, because FOF Nos. 28 and 29 are not supported by substantial evidence.  The Company argues that the amount of unauthorized usage should remain as originally calculated and that the Complaint should be dismissed.  Exc. at 4. 
Disposition

		As noted above, PGW excepts to both FOF Nos. 28 and 29.  Also, as noted above, the Complainant has the burden of proof to show that PGW violated a statute, Commission Regulation or a Commission Order.  In addition, any FOF necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill, infra.  Substantial evidence should meet the definition as previously stated.  

		Regarding FOF No. 28, after reviewing the record in this matter, we find that the Complainant only offered his testimony to demonstrate that the club uses the gas to heat the portion of the building leased by the softball club from November to March for Friday night meetings and occasional televised sporting events.  The Complainant offered no other evidence to substantiate that claim.  On the other hand, PGW’s testimony established that the two gas heaters were the only source of heat for the Service Address, and PGW offered billing statements to show that generally the heat was used throughout the year at varying amounts, except generally for the months of November through March time frame when no gas usage was recorded.  PGW Exh. 4.  While we provide the ALJ with the deference on credibility of a witness, in this instance, we do not find there to be substantial evidence to support FOF No. 28 in the Initial Decision.  Therefore, we will grant PGW’s Exceptions to FOF No. 28 and modify the FOF by deleting “from November to March for Friday night meetings and occasional televised sporting events.”  I.D. at 7 (citing Tr. at 13, 68-69).

		Regarding FOF No. 29, we again find that the Complainant failed to establish, based on the record, that there is substantial evidence to find that the softball club used electric heat after PGW’s service was terminated.  The Complainant’s evidence on this matter included his testimony that the club used electric propane heaters, and then later in his testimony noted that the club was using propane heaters for the last two years because there was no gas heat at the Service Address.  Tr. II at 5-6.[footnoteRef:11]  Therefore, we will modify FOF No. 29 to read that the softball club used propane heat after the PGW service was shut off.  I.D. at 7 (citing Tr. II at 5). [11: 	We note that the copies of the PECO monthly bills for the Service Address from October 17, 2018 to December 15, 2018, offered by Mr. Morales, are for a time period after the time period for the dispute that is at issue, and were not moved or admitted into the record.  ] 


[bookmark: _Hlk25226871]		Furthermore, we disagree with the ALJ that the Complainant has met his burden of proof through a preponderance of the evidence.  In addition, we believe that PGW’s use of their standard method for gas consumption for the theft of service period was fair in this situation. 

		In PGW’s Exceptions, the Company states its position that there is no evidence to support the argument that the softball club’s usage of the Service Address is limited to only on weekends and for occasional events.  Exc. at 3.  The PECO electric heating usage records provided by the Complainant are daily readings of electric usage for the period of October 17, 2018 through December 15, 2018, not the theft of service period.  Tr. II at 5; Complainant Exhs. 1, 2.  It can be inferred that after the billing period at issue in this Complaint the daily readings support the Complainant’s testimony that the softball team uses the Service Address for weekly meetings and occasional social activities for the identified time frame; however, the daily readings do not reference the active PGW service period of January 31, 2014 through May 30, 2017.  Further, the daily readings between October 17, 2018 and December 15, 2018, do not imply a pattern of gas usage between January 31, 2014 and May 30, 2017.  The inability of the Complainant’s evidence to support the softball club’s pattern of gas usage at the Service Address during the active PGW service period from January 31, 2014 through May 30, 2017, results in an insufficient preponderance of the evidence necessary to meet the burden of proof.  A summary of the Complainant’s usage as presented in PGW Exhibit 4 is as follows:

	
	2014
	2015
	2016
	2017

	Billing Month
	# of Days
	Ccf Usage
	DDDs
	# of Days
	Ccf Usage
	DDDs
	# of Days
	Ccf
Usage
	DDDs
	# of Days
	Ccf
Usage
	DDDs

	February
	10
	162
	332
	31
	0
	1044
	29
	0
	848
	29
	0
	679

	March
	30
	0
	918
	29
	0
	1106
	29
	2
	719
	29
	0
	560

	April
	29
	0
	602
	30
	0
	602
	30
	0
	385
	31
	2
	613

	May
	29
	36
	231
	29
	0
	173
	31
	22
	282
	29
	0
	151

	June
	32
	19
	23
	32
	0
	32
	30
	18
	63
	21
	0
	64

	July
	30
	17
	0
	30
	0
	0
	30
	18
	0
	
	
	

	August
	29
	17
	0
	32
	0
	0
	31
	19
	0
	
	
	

	September
	32
	18
	0
	30
	0
	0
	31
	18
	0
	
	
	

	October
	29
	16
	37
	29
	17
	40
	29
	17
	18
	
	
	

	November
	29
	9
	226
	29
	23
	186
	31
	28
	243
	
	
	

	December
	33
	0
	722
	32
	1
	477
	31
	11
	530
	
	
	

	January
	31
	0
	834
	34
	0
	587
	34
	0
	992
	
	
	



		The Complainant acknowledges that he is not disputing that the meter was tampered with or that the ERT was off the meter, but he does note that he did not authorize it nor did he remove it himself.  According to the Complainant, he is just seeking a fair price.  Tr. II at 34.  As is customary and consistent with the finding of a tampered meter and its tariff, PGW calculates an estimate for unbilled usage, then bills the customer for that usage.  Accordingly, PGW determined that the overall cost for an estimated 3,344 CCF of gas usage from January 31, 2014 to May 30, 2017, was $5,013.70.  PGW then subtracted the Complainant’s payments received during that period to arrive at an outstanding balance due of $3,819.54.  PGW Exh. 3 at 1-4.  

		In this situation, as mentioned above, the Complainant is not disputing the tampered meter, but is challenging the fairness of the PGW bill for $3,819.54.  Tr. at 17‑19; Tr. II at 34.  The witness testimony of PGW Senior Customer Review Officer, Ms. Tiffany Jones, acknowledges that PGW calculated the bill based on two factors: (1) the BTUs of the two gas appliance heaters at the Service Address; and (2) the surveyed consumption for 200 accounts, some of which are 24-hour living spaces.  Tr. at 29-30, 39; Tr. II at 25-26.[footnoteRef:12]  Ms. Jones’ testimony indicates the gas usage of 3,344 CCF is supported by an estimated 700 EFLH, which is based on the surveyed accounts and is identified on PGW Exhibit 3 as being relevant to an appliance heater.  Tr. at 38-39, 42; PGW Exh. 3 at 2.  Also identified on PGW Exhibit 3 as being associated with an appliance heater is the 150,000 BTUs.  PGW Exh. 3 at 3.  Mr. Christopher DiCarlo of PGW’s Field Service Department, confirmed in his testimony that he identified two gas appliance heaters at the Service Address with a combined energy requirement of 150,000 BTUs.  Tr. at 56, 66-69.   [12: 	We note that PGW testified in the December 2018 Hearing that the 700 EFLH was based on a survey taken on 200 accounts from various locations within the city.  Tr. at 39.  PGW further clarified in the June 2019 Hearing that in order to establish a baseline of natural gas consumption for residential customers, 200 accounts from various locations within the city were surveyed.  According to PGW, an average profile of usage for both house and apartment living units was developed from the survey data.  Tr. II at 25-26.  ] 


		The consistency and application of gas heater appliance usage in PGW’s standard estimation method utilized in this situation supports the accuracy of PGW’s bill to the Complainant.  Therefore, we believe that PGW’s standard method of determining estimated gas consumption for the theft of service period in this situation is reasonable.

However, as earlier indicated, the record evidence clearly demonstrates that there were numerous occasions of zero usage readings during the winter months going back to 2014.  For instance, the record indicates there were continuous zero usage readings from December 2014 to September 2015.  PGW Exh. 4 at 2-4.  Despite these repeated zero usage readings, PGW failed to timely conduct a UDI to investigate the zero readings in 2015.  We find that PGW’s failure to timely conduct a UDI prior to 2017 constitutes unreasonable service, is a violation of Section 1501 of the Code, and is subject to civil penalty.  66 Pa. C.S. § 1501.  We note that while PGW is authorized to issue a make-up bill for the previously unbilled gas service, the Company is not relieved of its obligation to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities…” under 66 Pa. C.S. § 1501.  Here, PGW’s failure to detect and address the multiple consecutive zero readings in a timely fashion is a violation of Section 1501 of the Code.  PGW failed to address the meter tampering issue and collect the needed funds in a timely fashion.  As such, pursuant to the statement of policy under 52 Pa. Code § 69.1201(c) of our Regulations, we shall impose a civil penalty of $2,000 for PGW’s failure to timely investigate the zero usage readings.  We shall address each of the ten factors adopted in the Commission’s Policy Statement at 52 Pa. Code § 69.1201, that we consider in determining the amount of civil penalty involved in PGW’s violation in this case.  52 Pa. Code § 69.1201(c).

The first factor we consider is whether the conduct at issue is of a serious nature.  52 Pa. Code § 69.1201(c)(1).  “When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.”  Id.  Here, we find that PGW’s failure to timely investigate the zero usage readings warrants a higher penalty due to the consequences of PGW’s action.  

The second factor we consider is whether the resulting consequence of the conduct at issue was of a serious nature.  52 Pa. Code § 69.1201(c)(1).  “Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.”  Id.  With regard to the second factor, while PGW’s actions does not constitute a safety concern, a possible injury or property damage, we conclude that the consequence of PGW’s actions were of a serious nature because the violation cost the Complainant a significant amount of money.

With regard to the third factor, which examines whether the conduct at issue is deemed to be negligent or intentional, 52 Pa. Code § 69.1201(c)(3), we do not consider PGW’s failure to timely investigate the zero readings intentional but we deem PGW’s actions negligent on the part of the Company.  

[bookmark: _Hlk28348538]With regard to the fourth factor regarding whether PGW made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future, 52 Pa. Code § 69.1201(c)(4), we find that a higher penalty is justified because PGW’s actions in this case failed to demonstrate that PGW has provided remedial training or instruction concerning addressing zero usage readings in a timely manner.  We note that in Marcus Love v. Philadelphia Gas Works, Docket No. F‑2013-2355580 (Order entered February 18, 2015) (Marcus Love), we assessed a civil penalty of $250 for each year PGW failed to investigate zero usage readings for the years 2009, 2010, 2011, and 2012, for a total civil penalty of $1,000.  Marcus Love at 8-9, 12‑13.  Furthermore, in Marcus Love, we directed that PGW cease and desist from further violations of the Code, 66 Pa. C.S. §§ 101, et seq., and the Regulations of this Commission, 52 Pa. Code §§ 1.1, et seq.  Id. at 13.  Considering the Commission’s directive in Marcus Love, it is apparent that PGW has failed to make efforts to modify internal practices and procedures to address the conduct at issue and to prevent similar occurrence in the future, 52 Pa. Code § 69.1201(c)(4).  

With regard to the fifth and sixth factors regarding the number of customers affected, the duration of the violation, and the compliance history of the Company, 52 Pa. Code §§ 69.1201(c)(5)-(6), we note that the record in this case indicates that only the Complainant was affected.  The record evidence demonstrates, however, that there were several zero usage readings from the Complainant’s meter and PGW failed to timely address these readings.  Furthermore, pursuant to our previous ruling against PGW on its failure to timely address zero readings, we conclude that this recurrent violation weighs in favor of a higher penalty.  52 Pa. Code § 69.1201(c)(6).

With regard to the seventh factor, regarding whether PGW cooperated with the Commission’s investigation, 52 Pa. Code § 69.1201(c)(7), we find that this factor is not relevant because this proceeding was initiated by a complaint and not a Commission investigation.  Thus, this criterion works neither to mitigate nor to aggravate the penalty to be imposed.  Id.

With regard to the eighth factor pursuant to 52 Pa. Code § 69.1201(c)(8), involving the amount of a civil penalty necessary to deter future violations, we find that a higher penalty is justified.  Because PGW is a repeat offender, we believe a $2,000 civil penalty for PGW’s failure to address this issue is warranted in this case.  

With regard to the ninth factor pursuant to 52 Pa. Code § 69.1201(c)(9), pursuant to our decision in Marcus Love, we note that PGW has a history of failure to address zero usage readings.[footnoteRef:13]   [13: 	See also William Edney v. Philadelphia Gas Works, Docket No. F‑2013‑2393858 (Order entered December 18, 2014).] 


Lastly, with respect to the tenth criterion regarding other relevant factors, we find none were suggested or considered other than those factors previously discussed.  

		In view of the circumstances of this case, to the extent that we find the evidence establishes that PGW’s standard method of determining estimated gas consumption for the theft of service period in this situation appears to be reasonable, we shall grant PGW’s Exceptions.  However, to the extent that we find the evidence establishes that PGW failed to provide reasonable and adequate service in its failure to timely address the Complainant’s continuous zero usage readings, we shall deny PGW’s Exceptions, and assess a civil penalty against the Company.  

Consistent with the above, we conclude PGW shall be assessed a civil penalty of $2,000 for failure to provide safe and adequate utility service, consistent with 52 Pa. Code § 69.120 and 66 Pa. C.S. § 3301.

Conclusion

Based on our review of the record, the Exceptions, and the applicable law, we shall grant PGW’s Exceptions, in part, modify the ALJ’s Initial Decision, and grant the Complaint, in part, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Philadelphia Gas Works filed on October 30, 2019, are granted, in part, and denied, in part, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Darlene Davis Heep, issued on October 10, 2019, is modified, consistent with this Opinion and Order.

3. That Findings of Fact Nos. 28 and 29 of the Initial Decision of Administrative Law Judge Darlene Davis Heep, issued on October 10, 2019, will now read as follows:

28.	The softball club uses the gas for heating and the heaters are the only gas appliances at the service address.  (Tr. 13, Tr. 68-69).

29.	The softball club used propane heat after the PGW service was shut off.  I.D. at 7 (citing Tr. II at 5).

4. That the Formal Complaint filed on May 21, 2018, by Michael Morales against Philadelphia Gas Works at Docket No. C-2018-3002466, is granted, in part, and denied, in part.   

5. That Philadelphia Gas Works is allowed to bill Michael Morales the sum of $3,819.54 ($5,013.70 minus a previous billed amount of $1,194.16) for the period of January 31, 2014 to May 30, 2017.

6. That, within thirty (30) days from the entry date of this Opinion and Order, Philadelphia Gas Works is hereby directed to pay a civil penalty of $2,000, pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S. §§ 3301 and 3315, payable by certified check or money order, to “Commonwealth of Pennsylvania” and sent to: 

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA  17120

7. That Philadelphia Gas Works cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., and the Regulations of this Commission, 52 Pa. Code §§ 1.1, et seq.

8. That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.

9. That this proceeding be marked closed.

[bookmark: _GoBack][image: ]							BY THE COMMISSION,	

	

							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  May 21, 2020

ORDER ENTERED:  May 21, 2020
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