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OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Hlk34734658][bookmark: _Hlk25231635][bookmark: _Hlk34734740][bookmark: _Hlk25231408]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Thomas Conner (Complainant or Mr. Conner) filed on May 13, 2019, to the Initial Decision (I.D.) of Deputy Chief Administrative Law Judge (ALJ) Joel H. Cheskis issued on April 23, 2019.  The Initial Decision dismissed two consolidated Formal Complaints (Complaints) filed by Mr. Conner against Pennsylvania Electric Company (Penelec, Respondent or Company).  Replies to Exceptions were filed by Penelec on May 23, 2019.  For the reasons set forth below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order.
History of the Proceeding

First Complaint at Docket No. C-2018-3005195

On October 4, 2018,[footnoteRef:1] Mr. Conner filed a Complaint against Penelec at Docket No. C-2018-3005195 (First Complaint), alleging that the Respondent was threatening to terminate his service or had already terminated his service and that he was having a reliability, safety or quality problem with his utility service. First Complaint at 2.  Mr. Conner attached several documents to his First Complaint, including information pertaining to medical issues that Mr. Conner experiences, a list of his medications, and a copy of his federal disability card.  Complaint Exhs. 3&4.  The Complainant also included a shut off notice he received from Penelec dated September 25, 2018.  Complaint Exh. 8.  For relief, Mr. Conner requested, among other things, that Penelec recognize that he has medical needs. Complaint Attachment at 1.  [1:  	On October 3, 2018, Mr. Conner filed additional information such as billing and payment history documents on his Penelec account.] 


On October 29, 2018,[footnoteRef:2] Penelec filed an Answer with New Matter (Answer) in response to the First Complaint, admitting that it sent Mr. Conner a 10-day termination notice indicating that service on his account was subject to termination but denying that there was a reliability or quality problem with that service.  Answer at 2-5.  In its New Matter, the Respondent averred issues pertaining to medical certifications and related matters and requested that the First Complaint be referred to the Commission’s mediation unit for review.  Id. at 6-7.  [2:  	On October 30, 2018, the Respondent filed a Corrected Answer and New Matter noting that a page was missing from its Answer and New Matter filed on October 29, 2018.  ] 


On November 19, 2018, Mr. Conner filed a Reply to the Respondent’s Answer and New Matter and an updated request for relief seeking a restraining order from Penelec’s employees, an audit for his account and answers to additional questions.  Mr. Conner then provided specific responses to statements made by Penelec in its New Matter, including a denial of ever receiving the ten-day termination notice or any telephone calls from Penelec regarding termination, as well as additional detail regarding his interaction with the Penelec employee who came to his property to terminate service.  The Complainant also attached eleven more exhibits to his Answer to support his claim that Penelec was terminating or threatening to terminate his utility service and that the service quality was poor.

Second Complaint at Docket No. C-2018-3005783

On November 1, 2018, Mr. Conner filed another Complaint against Penelec at Docket No. C-2018-3005783 (Second Complaint), alleging that Penelec was threatening to terminate his service or had already terminated his service and that there were incorrect charges on his bill.  Second Complaint at 2.  Again, the Complainant attached several documents noting, in part, that he had three pending formal complaints.[footnoteRef:3]  For relief, Mr. Conner asked for an audit of his account, additional information regarding his billing history and a Medical Emergency Notice he previously received.  Second Complaint Attachment at 1. [3:  	The Complainant stated that he had, “three existing/outstanding formal complaints currently.  All of these have not been given case numbers.”  Complaint at Attachment at 1.  We note that the Commission’s case tracking system indicates that the Complainant has filed four Complaints against Penelec in 2018 and 2019 at the following docket numbers: Docket No. C-2018-3005195, C-2018-3005783, C-2019-3009352 (Certificate of Satisfaction filed August 28, 2019) and C-2019-3010248 (an Initial Decision issued April 14, 2020).] 


On November 26, 2018, Penelec filed an Answer with New Matter to the Second Complaint (Second Answer).  In its Second Answer, Penelec again admitted or denied the various averments made by Mr. Conner in his Second Complaint, including denying that there was a pending termination on any account or that there were incorrect charges on his account.  Second Answer 2-4.  Penelec also averred that the allegations of the relief requested in the Second Complaint were pending in the First Complaint and that Mr. Conner should not be permitted to concurrently raise the same issues in two separate dockets.  Id. at 5.  The Respondent averred that the Second Complaint should be dismissed.[footnoteRef:4]   [4:  	On December 21, 2018, Penelec filed a Motion to Consolidate (Motion) the two Complaints which Mr. Conner did not oppose.  The subject matter of both Complaints was later addressed at the hearing.  As part of his Initial Decision, ALJ Cheskis granted the Motion finding that there were common issues of fact and law between the two Complaints.  I.D. at 3.] 


On February 27, 2019, a hearing was convened at which Mr. Conner appeared pro se and presented three exhibits that were admitted into the record.  Counsel for Penelec appeared and provided the testimony of two witnesses who sponsored seven exhibits that were admitted into the record.  The hearing produced a transcript of seventy-nine pages and the record closed on March 6, 2019. 

In the Initial Decision issued on April 23, 2019, ALJ Cheskis dismissed the Complaints.  He found that the Complainant failed to satisfy his burden of demonstrating that the Respondent violated the Public Utility Code (Code), a Commission Order or Regulation or a Commission-approved tariff when terminating electric service or that there were incorrect charges on the Complainant’s bill.  I.D. at 1, 15-17.

As previously noted, Mr. Conner filed Exceptions on May 13, 2019.  Penelec filed Replies to Exceptions on May 23, 2019.  
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the respondent utility, Penelec, is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of production, to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of production may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Initial Decision

ALJ Cheskis made forty-nine Findings of Fact (FOF) and reached thirteen Conclusions of Law.  I.D. at 4-9, 15-17.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ began by noting the averments in the Complaints pertaining to Penelec’s threats to terminate Mr. Conner’s service despite his disability and the need for electricity to refrigerate his medications.  Mr. Conner also claimed that he was harassed and intimidated by an employee of Penelec during the termination process.  The ALJ also acknowledged the documents attached to the Complaints pertaining to Mr. Conner’s disability and medical needs, as well as the termination notice he received.  I.D. at 11.  

Upon review of the record evidence, however, the ALJ determined that Mr. Conner failed to satisfy his burden of demonstrating that Penelec violated the Code, a Commission Order or Regulation or a Commission-approved tariff regarding the service provided to him.  The ALJ reasoned that the evidence presented by Mr. Conner in support of his Complaints was outweighed by the evidence presented by Penelec.
In support of his determination, the ALJ considered Mr. Conner’s testimony that a Penelec employee pounded on his door and screamed that he was going to terminate his electric service.  According to the Complainant, this “came out of the blue” and that he had no prior knowledge of any problems that would result in having a Penelec employee come to his home.  I.D. at 11 (quoting Tr. at 10).  In addition, the ALJ noted Mr. Conner’s testimony that there was a $140 balance on his account but that “this guy just showed up on my door .... Threatening to hook the power off.”  Id.  Mr. Conner further testified that he is disabled and “thought this whole operation was underhandedly and backwards.”  Id. (quoting Tr. at 11).  

The ALJ also noted that Mr. Conner submitted several documents in support of the Complaints which were as follows: (1) the First Complaint with accompanying attachments (Conner Exh. A); (2) Mr. Conner’s Answer to New Matter and updated suggested relief submitted on November 19, 2018 (Conner Exh. B); and (3) a thirteen-page print out of a string of posts on Facebook regarding Penelec employees (Conner Exh. C).  I.D. at 11.  All of the documents were admitted into the record.  Id. at 11. 

Moving to the Respondent’s evidence, the ALJ acknowledged the testimony of Laurie Parker, an advanced customer service compliance specialist for First Energy Corp. for 10 years, who is responsible for reviewing, investigating and responding to complaints filed at the Commission.  Ms. Parker testified that Mr. Conner did not pay his account in full and on time.  I.D. at 11 (citing Tr. at 22-23, 29-30).  Ms. Parker testified regarding a payment arrangement that Mr. Conner was given by the Commission’s Bureau of Consumer Services (BCS) in 2016 on a balance of $447.15 and about a 10-day termination notice Penelec mailed to Mr. Conner on September 11, 2018, advising him that his service was subject to termination on or after September 25, 2018, for a delinquent account balance of $140.60.  I.D. at 11 (citing Tr. at 32-34). 
The ALJ further referenced Ms. Parker’s testimony about Penelec calling Mr. Conner on September 18, 2018, at 10:35 a.m. and September 19, 2018 at 5:07 p.m. regarding the termination and the leaving of voicemail messages for each call.  I.D. at 11-12 (citing Tr. at 36).  In addition, Ms. Parker testified that Mr. Conner never requested a medical certification for his account.  I.D.at 12 (citing Tr. at 40).  The ALJ also considered the multiple exhibits in support of Ms. Parker’s testimony, including the customer contact history and the 24-month account history for the account, relevant tariff rules, 10-day and 3-day termination notices and billing information.  I.D.at 12 (citing Penelec Exhs. 1-7).

Next, the ALJ reviewed the testimony of Frank Ross a representative in the Respondent’s revenue operations department who works in the field delivering termination notices, performing the disconnections and providing post-termination notices.  Mr. Ross was the Penelec employee who visited Mr. Conner’s property on September 25, 2018, and was the subject of Mr. Conner’s Complaints.  I.D. at 12 (citing Tr. at 58-60).  Mr. Ross testified regarding the events at Mr. Conner’s property on September 25, 2018, including his calls to the Pennsylvania State Police and the troopers’ subsequent visit to Mr. Conner’s property.  I.D. at 12 (citing Tr. at 61-64).  In particular, the ALJ found it noteworthy that the troopers issued Mr. Conner a citation but did not issue one to Mr. Ross.  Id. (citing Tr. at 64).

As a preliminary matter to his rationale, the ALJ explained that the Commission has extensive regulations that a utility must comply with before terminating service.  These regulations include grounds for termination, notice procedures prior to termination, emergency provisions and third-party notifications.  Other regulations also provide requirements regarding termination disputes and filing informal and formal complaints.  I.D. at 12 (citing 52 Pa. Code §§ 56.81-56.131 and §§ 56.140-56.181).

The ALJ elaborated that a public utility may notify a customer and terminate service for nonpayment of an undisputed delinquent account and terminate service from Monday through Friday as long as the public utility is able to accept payment to restore service on the day of termination.  I.D.  at 12-13 (citing 52 Pa. Code §§ 56.81(a) and 56.82).  In addition, the ALJ noted that the Regulations provide instances where service may not be terminated and explained the requirements for termination, including the provision of a written termination notice to the customer at least ten days prior to the day of the proposed termination and the information required in the notice.  I.D.  at 13 (citing 52 Pa. Code §§ 56.83 and 56.91).  The ALJ further explained that a public utility may not interrupt, discontinue or terminate service without attempting to contact the customer either in person or by telephone to provide notice of the termination at least three days prior to the scheduled termination and referenced the requirements of the 3-day personal notice.  I.D. at 13 (citing 52 Pa. Code § 56.93). 

In considering the record evidence, the ALJ found that Penelec acted consistent with the Commission’s Regulations when terminating service to Mr. Conner on September 25, 2018, and outlined the evidence supporting his findings.  I.D. at 13‑14. 

Although Mr. Conner claimed to have never received either the 10-day written notice or the 3-day notice phone calls (see Tr. at 12), the ALJ explained that there was no evidence to support this claim.  The ALJ reasoned that, in contrast, Penelec presented substantial evidence demonstrating compliance with the Commission’s Regulations regarding termination.  The ALJ explained that bald assertions, personal opinions or perceptions do not constitute evidence to bolster a claim, and that, even if Mr. Conner’s claims were accepted without further supporting evidence, they are outweighed by the substantial evidence presented by Penelec.  I.D. at 14 (citing Orlando Rivera v. Philadelphia Gas Works, Docket No. C-2010-2164222 (Order entered January 12, 2012); and Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987)).

In conclusion, the ALJ stated that the Commission takes seriously customers who require electric service for medical reasons, such as the need to keep medication refrigerated, which explains the extensiveness of the termination Regulations and the consideration of medical issues.  The ALJ also acknowledged the seriousness of utility employee interactions with customers especially at the customer’s residence.  However, the ALJ found that in this case Mr. Conner failed to satisfy his burden to demonstrate that Penelec committed any violation.  Thus, the ALJ concluded that the evidence presented by Mr. Conner in support of his Complaints is outweighed by the evidence presented by Penelec in response.  Accordingly, the ALJ dismissed the Complaints.  I.D. at 14-15.

Exceptions,  Replies and Disposition

[bookmark: _Hlk37315261]		Mr. Conner raises numerous Exceptions to twenty of the Findings of Fact in the Initial Decision.  The Exceptions fall into four general categories of objections: (1) incorrect references to the record and unproven findings; (2) Penelec employee allegations; (3) termination violations; and (4) a medical certification violation.  Exc. at 2-4.

		In its Replies to Exceptions, Penelec argues generally that the Complainant is simply rearguing unsupported claims made at the hearing.  The Company contends that Mr. Conner is attempting to further litigate this matter by disagreeing with the outcome of the Initial Decision without identifying any specific error of law or abuse of discretion.  Moreover, Penelec submits that the Complainant is offering facts not presented at the hearing and that no petition to reopen the record has been advanced to consider any newly discovered evidence.  Accordingly, Penelec asserts that the Commission is prevented from considering alleged facts referenced in and attached to the Exceptions.  The Company submits that the Initial Decision is supported by substantial evidence of record and that the Commission should deny the Exceptions.  R. Exc. at 4-8. [footnoteRef:5] [5:  	The FOFs and Exceptions to each are set forth in the following sections.  However, we will not repeat the Replies to the Exceptions which are essentially global in nature and apply generally to all of the Exceptions.  ] 


(1) Incorrect References and Unproven Findings

6. 	Conner Exhibit A is a copy of Mr. Conner’s formal complaint filed on October 4, 2018, with accompanying attachments including a copy of … a notice indicating that Mr. Conner’s electricity has been terminated as of September 25, 2018 for failure to pay a past bill.  Conner Exh. A; Tr. [at] 7, 12-14.

13. If a customer does not make payment for the full amount due, or the amount is not received by the due date, the account is considered delinquent. Tr. [at] 29.
14. Mr. Conner does not pay his account in full and on time. Tr. [at] 29-30.

15. Mr. Conner’s account balance was $282.13 as of the date of the hearing. Tr. [at] 30.

I.D. at 4-5, 6.

		Regarding FOF No. 6, the Complainant asserts that the last two lines are incorrect because electric service was not terminated.  As to FOF Nos. 13 and 14, Mr. Conner considers them to be undocumented opinions and states prior “statements of Bill being on an estimated payment program until May 2018 in which all actual bills were paid more than budgeted amount due on the budget being less than average two year monthly cost.”  Regarding FOF No. 15, the Complainant simply asserts that it conflicts with the transcript and is “totally false and shows the discrimination and negative attitude in this case.”  Exc. at 2.  

Upon review, we shall deny the Exceptions as to these FOFs.  FOF No. 6 is simply a recitation of what is stated on the notice contained in the Complainant’s own exhibit.  Regarding FOF Nos. 13-15, the ALJ properly supported these findings in the disposition of the Initial Decision:

First, Penelec demonstrated that Mr. Conner does not pay his account in full and on time.  Tr. [at] 29-30.  For example, Mr. Conner had a balance of $447.15 on his account as of September 20, 2016 when BCS directed Penelec to issue Mr. Conner a payment arrangement.  Tr. [at] 32-33.  On September 11, 2018, Mr. Conner had a balance on his account of $140.60 when the company began termination efforts. Penelec Exh. 4; Tr. [at] 34.  In fact, Mr. Conner had a balance of $282.13 at the time of the hearing.  Tr. [at] 30.  Penelec Exhibit 2 shows that only 6 times in the past 24-months did Mr. Conner pay his account balance in full and multiple late payment charges were imposed.  Penelec Exh. 2.  Although none of these balances are outrageously high, they made Mr. Conner’s account delinquent and gave Penelec the right to terminate Mr. Conner’s service under Section 56.81(a) of the Commission’s regulations which, as noted above, allows a public utility to terminate service provided to a customer for nonpayment of an undisputed delinquent account.  52 Pa. Code § 56.81(a).  This is true despite Mr. Conner’s argument that he pays Penelec thousands of dollars each year.  Tr. [at] 72.

I.D. at 13-14.  Mr. Conner did not provide evidence at the hearing to rebut these findings.  Moreover, the Complainant provides no citations or references to the record to support his general allegations that the findings are somehow false or unsupported by the record.  In contrast, we find no error in the ALJ’s review and application of the facts in this proceeding.  

(2) Employee Allegations 

16. [bookmark: _Hlk37320658]Penelec Exhibit Number 3 is tariff rules 9 and 11 from the Penelec tariff effective May 3, 2015.  Penelec Exh. 3; Tr. [at] 30-31.

17.	Penelec Tariff Rule 9 requires customers to provide the company with access to facilities.  Penelec Exh. 3; Tr. [at] 30-31, 41.

35. Frank Ross is a representative in First Energy’s Revenue Operations Department working in the field delivering personal notices of disconnect, performing disconnections and providing post-termination notices.  Tr. [at] 58-59.

36. Mr. Ross has worked with First Energy for 14 years. Tr. [at] 59.

40. After speaking with Mr. Conner, Mr. Ross returned to his truck to check his records and found no medical certifications on the account and that he was clear to proceed with termination.  Tr. [at] 62.

42. Mr. Conner told Mr. Ross that he was not going to allow him to terminate his electric service because of his need to refrigerate his medications.  Tr. [at] 62.

43. After Mr. Conner told Mr. Ross that he was not going to allow him to terminate his electric service, Mr. Ross then returned to his truck, left Mr. Ross’ property and called the Pennsylvania State Police in Towanda.  Tr. [at] 63.

46. Mr. Conner paid the entire balance owed to Penelec of $286.25 by credit card while Mr. Ross was waiting for the state police so Mr. Ross did not terminate the service.  Tr. [at] 64.
47. Mr. Ross is required to have company identification on him when he visits a service location.  Tr. [at] 67.

48. Mr. Ross drives a marked vehicle and wears a uniform with Penelec identification on it.  Tr. [at] 67-68.

I.D. at 6, 8-9.

	In response to these FOFs, the Complainant makes wide-ranging allegations of improper conduct by Penelec’s employee.  As to FOF Nos. 16 and 17, Mr. Conner alleges that Mr. Ross illegally acted as a debt collector and not in his authority to terminate service.  According to the Complainant, Mr. Ross criminally trespassed on his property, harassed the Complainant, and disturbed the peace.  Exc. at 2.  

	Regarding FOF Nos. 35, 36 and 40, the Complainant makes additional general allegations of harassment and discrimination under state and federal disability laws.  Mr. Conner further avers that Penelec’s employee failed to show his identification and did not appear in uniform.  Additionally, the Complainant contends that Mr. Ross backed his truck onto the driveway and thereby prevented Mr. Conner from seeing any of Penelec’s markings.  Exc. at 3.  

	As to FOF Nos. 42 and 42, Mr. Conner alleges that Mr. Ross lied at the hearing and “jumped my flowers and ran into me and knocked me off the deck” indicating that Penelec’s employee lacks poor judgment of safety.  Id.  In response to FOF Nos. 46-48, Mr. Conner makes further assertions of being assaulted by Penelec’s meter reader and of improper conduct by Mr. Ross including failure to show proper identification and to have a Penelec uniform or visible markings on his vehicle.  Id. at 4.   
 
	Upon review, we shall deny the Complainant’s Exceptions on these FOFs.  The Complainant had the opportunity to present evidentiary support for his claims but failed to do so.  Indeed, the only evidence pertaining to an alleged assault was the testimony of Mr. Ross who stated that the Complainant made a threatening gesture near his face, physically shoved him backwards, and bumped him again with his body.  Tr. at 62-63.  

	Regarding the Complainant’s generalized claims of trespass, debt collection violations and disability discrimination, Mr. Conner provided no evidence at hearing to address these allegations.  Moreover, the Complainant provided no evidence to rebut the evidence contained in FOF Nos. 16-17, 35-36, 40, 42-43, and 46-48.  

(3) Termination Violations

19. Penelec Exhibit Number 4 is the 10-day termination notice Penelec mailed Mr. Conner on September 11, 2018 advising that his service was subject to termination on or after September 25, 2018 for a delinquent amount of $140.60.  Penelec Exh. 4; Tr. [at] 34.

20. The 10-day termination notice was not returned to Penelec as undeliverable.  Tr. [at] 34.

22. Penelec Exhibit Number 5 is the business record of the 3-day notices Penelec provided to Mr. Conner.  Penelec Exh. 5; Tr. [at] 35-36.

23. On July 25, 2018, Mr. Conner called Penelec to indicate that he changed the phone number at the premise.  Penelec Exh. 1; Tr. [at] 38.

24. Penelec called Mr. Conner on September 18, 2018 at 10:35 a.m. and September 19, 2018 at 5:07 p.m. regarding the termination and both times a voicemail message was left.  Penelec Exh. 5; Tr. [at] 36.

In response to FOF No. 19, Mr. Conner argues that he never received the 10-day termination letter and that there is no record of it being received or sent.  Regarding FOF No. 20, the Complainant asserts that USPS does not return bulk mailings or badly addressed mail after a change of address request expires.  Exc. at 2.  
As to FOF Nos. 22-24 and the 3-day notices, Mr. Conner denies having changed his phone number on July 25, 2018, but contends he changed it sometime in 2019.  Additionally, the Complainant alleges that Penelec and its attorney filed false documentation with respect to the phone number change and that this needs to be further investigated.  Exc. at 2-3.  

Regarding FOF Nos. 23-24, the Complainant also argues that he never calls Penelec but instead communicates online by computer.  According to Mr. Conner, the Company “did not have the correct number to do a 3 day notice, plain and simple.”  Exc. at 3.  

Upon review, we shall deny the Exceptions as to these FOFs.  Regarding the 10-day letter and 3-day notices, the ALJ properly supported his findings in the disposition of the Initial Decision:

[W]ith regard to the actual termination of Mr. Conner’s service, again, Penelec acted consistent with the Commission’s regulations.  Penelec Exhibit 4 is the 10-day shut off notice sent by Penelec to Mr. Conner dated September 11, 2018.  Penelec Exh. 4.  This notice contains all the requirements of Section 56.91 of the Commission’s regulations for 10-day shut off notices.  52 Pa. Code § 56.91. In particular, the notice says that Penelec may terminate service on or after 8:00 a.m. on September 25, 2018.  Penelec Exh. 4.  Similarly, Penelec Exhibit 5 is the business record of the 3-day notices Penelec provided Mr. Conner, including a call at 10:35 a.m. on September 18, 2018 and a call at 5:07 p.m. on September 19, 2018 when both times a voicemail message was left.  Penelec Exh. 5; Tr. [at] 35-36.  Again, Penelec has complied with the requirements contained in the Commission’s regulations regarding 3-day termination notices. 52 Pa. Code § 56.93.

I.D. at 14.  

		We further agree with the ALJ that the Complainant did not provide any record evidence at hearing to support his claims of never receiving the 10-day termination letter or the 3-day notices or to rebut the evidence presented by the Company.  Accordingly, we find no error in the ALJ’s development of the FOFs.  

(4) Medical Certification Violation

26.  Mr. Conner never requested the company contact his doctor about a medical certification.  Tr. [at] 40.

I.D. at 7.

		In response to this Finding of Fact, Mr. Conner argues that on the service termination day, September 25, 2018, he told Penelec’s employee and the Pennsylvania State Troopers that he is disabled and has medicine in the refrigerator.  Mr. Conner asserts that telling Mr. Ross this information was the same as informing Penelec.  The Complainant submits that the real issue is why no one asked him for a doctor’s order because one could have been obtained in ten minutes by phone or e-mail.  Exc. at 3. 

		Upon review, we shall deny the Complainant’s Exception as to the medical certification issue.  Section 1406(f) of the Code, 66 Pa. C.S. § 1406(f), prohibits the termination of service involving properly submitted medical certifications.  

(f) Medical certification.--A public utility shall not terminate service to a premises when a customer has submitted a medical certificate to the public utility.  The customer shall obtain a medical certificate verifying the condition and shall promptly forward it to the public utility.  The medical certification procedure shall be implemented in accordance with commission regulations.

66 Pa. C.S. § 1406(f).  Our Regulations set forth the requirements for obtaining medical certifications and the timeframes for prohibition on termination of service.  52 Pa. Code §§ 56.111, et seq.  

		In particular, Section 56.112 of our Regulations provides for the postponement of termination pending the anticipated receipt of a medical certificate.  

If, prior to termination of service, the public utility employee is informed that an occupant is seriously ill or is affected with a medical condition which will be aggravated by a cessation of service and that a medical certification will be procured, termination may not occur for at least 3 days.  If a certification is not produced within that 3-day period, the public utility may resume the termination process at the point where it was suspended.

52 Pa. Code § 56.112.

		Mr. Conner testified that he informed Mr. Ross he was disabled and had medications in his refrigerator.  Tr. 11, 15.  Mr. Ross confirmed the Complainant’s testimony stating that Mr. Conner “immediately stated that I couldn’t shut him off because he had a medical condition, diabetes, and he would have to call the PUC again.”  Tr. at 61.  In response, Mr. Ross returned to his truck and made a call to the Company’s office.  Upon calling his office, Mr. Ross was informed “that there were no medical certifications or PUC holds and that I was clear to proceed with the shut-off.”  Id. at 62.  

According to his further testimony, Mr. Ross then “returned to Mr. Conner’s doorstep and knocked on his door again and informed him that his account did not currently have any medical certifications or PUC holds” and that he would have to temporarily shut off the electricity. Tr. at 62.  Thereafter, Mr. Ross described Mr. Conner’s actions as follows:

He immediately and quickly moved towards me, raising his hand toward my face, in very close proximity to my face, and said that he wasn’t going to allow me to shut his electricity off because he had $500 worth of medications that he had just put in his refrigerated [sic], and he shoved me, physically shoved me backwards.

As I was moving backwards, I was a little concerned because I had a clipboard with my paperwork under my right arm and in my right hand I was holding my laptop that we record the visits with and use to perform the terminations, and I was concerned because I was standing on an elevated stoop in front of his door.  I was concerned with losing my balance and falling backwards.

He continued to assert that he wasn’t going to allow me to shut off the electricity, and he bumped me again with his body.  

Tr. at 62-63.

		Mr. Ross further testified that he was able to jump over some landscaping around the stoop, proceed to his truck, leave the property and call his office support to inform them of what had taken place.  Mr. Ross also called the State Police and, after their arrival, proceeded back to the service address with the State Police.  According to Mr. Ross, the State Police issued a citation to Mr. Conner.  Additionally, Mr. Ross testified that during the time before the State Police arrived, the Complainant used Penelec’s electronic payment system to pay his account in full.  Thus, Mr. Ross did not terminate the Complainant’s service.  Tr. at 63-65.  

In response to this testimony, the Complainant did not cross-examine Mr. Ross or provide evidence to rebut the Company’s evidence pertaining to the circumstances relating to the medical certification issue.  

Upon review of the record, we find that the Complainant has failed to establish that Penelec violated the Code or our Regulations pertaining to medical certifications and termination of service.  Here, Mr. Conner orally notified a Penelec employee of his medical condition which under ordinary circumstances might implicate Section 56.112 of our Regulations and allow for a 3-day suspension of the termination process.  We find, however, that 52 Pa. Code § 56.112 is inapplicable because of the apparent actions of the Complainant; there was no reasonable opportunity for the Penelec employee to inquire whether Mr. Conner would be procuring a medical certification.  Moreover, the termination issue became moot when Mr. Conner satisfied his outstanding payment during the pendency of the arrival of the State Police on September 25, 2018.  

Accordingly, we shall deny the Exceptions and adopt the Initial Decision.  

Conclusion

Based on the foregoing discussion, we shall deny the Exceptions of the Complainant and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Thomas Conner filed on May 13, 2019, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Deputy Chief Administrative Law Judge Joel H. Cheskis, issued on April 23, 2019, is adopted, consistent with this Opinion and Order.

3.  That the Formal Complaints of Thomas Conner, filed on October 4, 2018, at Docket No. C-2018-3005195 and on November 1, 2018, at Docket No. C‑2018‑3005783, are dismissed.

4.	That this consolidated proceeding shall be marked closed.
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Rosemary Chiavetta
Secretary
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ORDER ENTERED:  May 21, 2020
5
image1.png




