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OPINION AND ORDER


BY THE COMMISSION:

[bookmark: _Hlk38523551]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Dorene Schutz (Complainant or Ms. Schutz) filed on June 28, 2019, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, issued on June 18, 2019, in the above-captioned proceeding.  On July 18, 2019, PPL Electric Utilities Corporation (PPL or the Company) filed Replies to Exceptions.  For the reasons discussed below, we shall deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Barnes, consistent with this Opinion and Order.
Background 

This case involves inquiry into whether PPL’s proposed installation and use of advanced metering infrastructure (AMI), or a smart meter, at the Complainant’s residence for the purpose of measuring electricity consumption in the ordinary course of business constitutes safe and reasonable service under Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501.  Specifically, it involves allegations of potential harm to the Complainant’s health due to exposure to the level of radiofrequency (RF) fields, or electromagnetic fields (EMFs), as well as violations of privacy, relating to the smart meter. 
 
PPL is an electric distribution company (EDC) subject to the jurisdiction of the Commission.  

The Complainant is a PPL customer who has been notified of PPL’s intent to install a smart meter at her residence.

Act 129 of 2008 (Act 129 or Act), inter alia, amended Chapter 28 of the Code and required EDCs with more than 100,000 customers to file smart meter technology procurement and installation plans for Commission approval and to furnish smart meter technology within its service territory in accordance with the provisions of the Act.  Section 2807(f) of the Code provides as follows:

(f) 	Smart Meter technology and time of use rates. 

(1) 	Within nine months after the effective date of this paragraph, electric distribution companies shall file a Smart Meter technology procurement and installation plan with the commission for approval.  The plan shall describe the Smart Meter technologies the electric distribution company proposes to install in accordance with paragraph (2). 
(2) 	Electric distribution companies shall furnish Smart Meter technology as follows: 

(i) 	Upon request from a customer that agrees to pay the cost of the Smart Meter at the time of the request.

(ii) 	In new building construction.

(iii) 	In accordance with a depreciation schedule not to exceed 15 years.

66 Pa. C.S. § 2807(f).  The General Assembly found that it was “in the public interest” to implement the measures set forth in Act 129 and that the universal installation of smart meters would enhance the “health, safety and prosperity” of Pennsylvania’s citizens through the “availability of adequate, reliable, affordable, efficient and environmentally sustainable electric service at the least cost.”  See H.B. 2200, 192d Gen. Assemb., Reg. Sess. (Pa. 2008).  

[bookmark: _Hlk22627194]By Order entered in 2009, the Commission directed all EDCs subject to Act 129’s smart meter requirements, including PPL, to universally deploy smart meter technology within their respective service territories in the Commonwealth in accordance with a depreciation schedule not to exceed fifteen years and in accordance with other guidelines established therein.  See Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Implementation Order entered June 24, 2009) (Smart Meter Procurement and Installation Order).  

PPL sought and obtained the Commission’s approval to complete the installation of AMI meters with substantially all customers to receive an AMI meter by late 2019.  See Petition of PPL Electric Company for Approval of Its Smart Meter Deployment Plan, Docket Nos. M-2014-2430781 (Order entered September 3, 2015) (PPL’s Deployment Plan, Smart Meter Deployment Plan or Plan) at 24.

History of the Proceeding

On October 16, 2018, Ms. Schutz filed the instant Complaint requesting that PPL be prevented from installing an RF meter on her residence for health, safety, and privacy reasons.  On November 19, 2018, the Company filed an Answer, admitting that PPL provides electric service to the Complainant and contending that it is required to install AMI, or smart meters, for all automatic meter reading (AMR) customers.  However, PPL denied that the new AMI meter has caused, contributed to, or exacerbated any illnesses and denied that the new AMI meter presents privacy concerns.

	An initial hearing was held on May 2, 2019, at which the Complainant appeared pro se, testified on her behalf, and presented eight exhibits, which were all admitted into the record.  The Complainant’s Exhibits A through H are:  (A) the Fourth Amendment; (B) the Fourteenth Amendment; (C) 18 U.S.C. § 241; (D) 18 U.S.C. § 242; (E) Title 34 of the Code of the District of Columbia, § 341562 (Authorization of Advanced Metering Infrastructure Implementation (Smart Grid) and cost recovery); (F) 18 U.S.C. Chapter 119; (G) A Smart Home is No Castle: Privacy Vulnerabilities of Encrypted IoT Traffic; and (H) National Institute of Environmental Health Science peer-review study.

The Company was represented by counsel and presented the testimony of four witnesses: Kevin Durkin, Donald Vinciguerra, Christopher Davis, Ph.D., and Mark Israel, M.D.  PPL also offered fifteen exhibits which were admitted into the record as follows: PPL’s Statements 1-4 and Exhibits CD-1 – CD-5; MI-1-MI-3; KD-1-KD-6 and DV-1.  The hearing produced a transcript of forty-seven pages and the record was closed on May 23, 2019. 

In the Initial Decision issued on June 18, 2019, the ALJ dismissed the Complaint for failing to prove by a preponderance of the evidence that the installation of the smart meter constitutes unsafe or unreasonable service under Section 1501 of the Code or that it is a violation of the U.S. Constitution, any other statute, or Commission Regulation or Order.  As previously noted, the Complainant filed Exceptions on June 28, 2019, and PPL filed Replies to Exceptions on July 18, 2019.[footnoteRef:1]   [1:  	On July 22, 2019, the Complainant sent a letter to Chairman Gladys Brown Dutrieuille (Complainant’s Letter) responding to PPL’s Replies to Exceptions.  By letter dated July 25, 2019, the Secretary’s Bureau notified the Parties about the Complainant’s Letter since it constituted an ex parte communication.  In addition, the Secretary’s Bureau stated that the Complainant and the Company had already filed Exceptions and Replies to Exceptions and that no further filings would be accepted because the case was pending before the Commission for a final decision.  The Secretary’s Bureau correctly rejected the Complainant’s Letter as a filing because the Commission’s Regulations do not authorize responses to Replies to Exceptions and, thus, we shall not consider it.  We clarify, however, that the Company’s Replies to Exceptions were timely filed.  Replies to Exceptions are due within ten days of the date that Exceptions are due.  52 Pa. Code § 5.535(a).  Here, the Exceptions were due on July 8, 2019 (within twenty days after the issuance of the Initial Decision).  Thus, the Replies to Exceptions were due by July 18, 2019. ] 


Discussion

Legal Standards

As a matter of law, to establish a legally sufficient claim, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  The offense must be a violation of the Code, a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701.  

As the party seeking affirmative relief from the Commission, the complainant in a formal complaint proceeding has the burden of proof.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the respondent utility, PPL, is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa.109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of production, to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of production may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

[bookmark: _Hlk24718624]The Commission has determined that there is no provision in Act 129 or in the Code, the Commission’s Regulations or Orders that permits a customer to “opt-out” of smart meter installation.  See Maria Povacz v. PECO Energy Company, Docket No. C‑2012-2317176 (Order entered January 24, 2013) (2013 Povacz Order); see also Catherine J. Frompovich v. PECO Energy Co., Docket No. C-2015-2474602 (Order entered May 3, 2018) (Frompovich).  However, the Commission has determined that a customer’s formal complaint can raise a claim under Section 1501 of the Code, 66 Pa. C.S. § 1501, related to the safety of a utility’s installation and use of a smart meter at the customer’s residence and, if such a claim is raised, it is legally sufficient to proceed to an evidentiary hearing before an ALJ.  See Susan Kreider v. PECO Energy Company, Docket No. P‑2015-2495064 (Order entered January 28, 2016) (Kreider).  At the hearing, a complainant may prove his/her claim through the complainant’s own personal testimony and/or “the testimony of others as well as other evidence that goes to that issue.”  Romeo v. Pa. PUC, 154 A.3d 422, 430 (Pa. Cmwlth. 2017) (Romeo).

[bookmark: _Hlk38531045]As we ruled in Maria Povacz v. PECO Energy Company, Docket No. C‑2015-2475023 (Order entered March 28, 2019) (2019 Povacz Order), in order to prevail in a Section 1501 claim against an EDC alleging that an AMI meter caused or will cause adverse health effects or harm to human health, the Complainant must demonstrate by a preponderance of the evidence a “conclusive causal connection” between the harm to human health and the RFs from the AMI meter.  See 2019 Povacz Order at 28-29 (citing Letter of Notification of Philadelphia Electric Company Relative to the Reconstructing and Rebuilding of the Existing 138 kV Line to Operate as the Woodbourne-Heaton 230 kV Line in Montgomery and Bucks Counties, 1993 WL 855896 (Pa. P.U.C. 1993), Docket No. 110550F0055 (Order entered November 12, 1993) (Woodbourne-Heaton Final Order) at 11).

Pursuant to Section 1501 of the Code, a public utility has a duty to maintain “adequate, efficient, safe, and reasonable service and facilities” and to make repairs, changes, and improvements that are necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  It provides, in pertinent part, as follows:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public . . . Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C.S. § 1501.

The term “service” is defined broadly under Section 102 of the Code to include any and all acts done or rendered, or performed and any and all things furnished or supplied and any and all facilities, used, furnished or supplied by public utilities,  See, 66 Pa. C.S. § 102.  The statutory definition of “service” is also to be broadly construed by the Commission and the courts.  Country Place Waste Treatment Co., Inc. v. Pa. PUC, 654 A.2d 72 (Pa. Cmwlth. 1995).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Initial Decision

In the Initial Decision, ALJ Barnes made forty-six Findings of Fact and reached seventeen Conclusions of Law.  I.D. at 3-8, 20-23.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ first addressed the Complainant’s request to “opt out” of the Act 129 plan requiring the installation of smart meters at all of the service locations of PPL’s customers.  The ALJ acknowledged the Complainant’s submission of the code provision from the District of Columbia to show that other utility commissions give the option of implementing AMI for their consumers.  See Complainant’s Exh. E.  However, the ALJ agreed with PPL that there is no provision in Pennsylvania law allowing a customer to opt out from installation of an AMI meter.  The ALJ explained that the Commission has ruled that there is no provision in the Code, or our Regulations or Orders that permit a PPL customer to opt out of smart meter installation.  I.D. at 11-12 (citing 2013 Povacz Order and Kreider).

The ALJ noted that to the extent that the Complainant desires the ability to opt out of the smart meter installation, she could advocate for such ability before the General Assembly, which at the time of the issuance of the Initial Decision was considering legislative bills to allow for it.  However, the ALJ continued, without such a legislative directive the Commission has no authority to prohibit an EDC from installing a smart meter where a customer does not want one.  In addition, the ALJ explained that the District of Columbia’s opt-in provision is not binding in Pennsylvania.  Accordingly, the ALJ ruled in favor of the Company on this issue.  I.D. at 12.

		Next, the ALJ addressed the Complainant’s request that electric service be maintained with her current meter for health and safety reasons.  The ALJ noted Ms. Schutz’s testimony that, although she is not medically ill, she wishes to take precautionary steps to limit her amount of radiation exposure.  I.D. at 12-13 (citing Tr. at 8-12).  The ALJ also acknowledged the Company’s argument that the Complainant has failed to meet her burden of proof of a conclusive causal connection between low-level RF fields from a PPL smart meter and any adverse health effects.  I.D. at 12.

The ALJ rejected the Complainant’s claims for unreasonable service based on her health and safety concerns related to PPL’s installation of a smart meter at the residence.  In support, the ALJ cited to our decision in the 2019 Povacz Order noting the similarities to Ms. Schutz’s claims.  In the 2019 Povacz Order, we held that the complainant failed to prove she suffered from electromagnetic hypersensitivity syndrome as she had self-diagnosed the illness.  The ALJ explained our prior rationale in which we stated that, without independent diagnostic evidence to corroborate the self-diagnosis, the complainant failed to prove that she was electromagnetically hypersensitive.  I.D. at 13 (citing 2019 Povacz Order at 59-60). 

Similarly, the ALJ found that Ms. Schutz did not establish a prima facie case to show that any RF exposure levels from a Landis + Gyr Focus AXR-SD meter will cause adverse health effects to Complainant.  According to the ALJ, the assertions of the Complainant that her health will deteriorate because of radiofrequency fields emitted by an AMI meter are bald assertions, which do not constitute evidence.  I.D. at 13 (citing, in part, Pa. Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987)).

Further, the ALJ reasoned that the Complainant proffered no corroborative medical evidence to support her testimony to show that an AMI meter will cause her to suffer deleterious health effects.  Noting that Ms. Schutz is neither a medical expert nor an engineer, the ALJ found that the Complainant’s testimony as to the deleterious health effects of an AMI smart meter was refuted by the credible testimony of PPL’s expert witness Dr. Israel.  I.D. at 14 (citing PPL St. 2 at 1, 3-4). 

The ALJ summarized Dr. Israel’s testimony that claimed symptoms related to electromagnetic hypersensitivity (EHS) are more accurately described as “Idiopathic Environmental Intolerance” (IEI), in which “idiopathic” means “cause unknown,” rather than EHS.  I.D. at 14-15 (citing PPL St. 2 at 13).  Dr. Israel testified that there are no established medical criteria for the diagnosis or treatment of IEI and that the variety of symptoms attributed to it are not caused by exposure to RF fields.  Id. (citing PPL St. 2 at 15-16).

Additionally, the ALJ referenced Dr. Israel’s testimony pertaining to the conclusion of public health authorities that scientific research on RF exposures from cell phone use, which are far higher than the RF exposures from PPL’s smart meters, has not shown that RF fields cause adverse health effects.  Moreover, Dr. Israel testified about additional investigations of state public health authorities and the lack of credible scientific evidence that RF fields from smart meters will cause or contribute to any adverse health effects.  I.D. at 15 (citing PPL St. 2 at 10-15, PPL Exhs. MI-1 and MI-2).

The ALJ determined that the Complainant’s testimony was also refuted by PPL’s expert witness Dr. Davis who testified about his substantial amount of research on RF fields of the type produced by the AMI meters being used by PPL.  According to Dr. Davis, RF fields are part of the lower energy, non-ionizing portion of the electromagnetic spectrum which consists of lower frequency signals that do not have enough energy to break chemical bonds in cells or DNA.  RF fields come from many sources in our everyday environments, including AM/FM radio, television broadcast, cell phones and their communication networks, portable phones, garage door openers and Wi-Fi networks.  I.D. at 15-16 (citing PPL St. 1 at 3, 5-7, 12).

The ALJ further referenced Dr. Davis’s testimony about the electrical characteristics (harmonics and transients) that can be found on household wiring.  According to Dr. Davis, PPL AMI meters do not generate electricity, do not generate harmonics and transients that are significant compared to the harmonics and transients already present on the 60 Hz power coming into the home and do not interfere with the operation of household wiring.  Moreover, the ALJ cited to Dr. Davis’s testimony about the determinations of the Federal Communications Commission (FCC) related to the safe public exposure levels from devices that transmit RF signals such as the AMI meters.  I.D. at 16 (citing PPL St. 1 at 8-10).

Continuing with the references to PPL’s expert testimony, the ALJ stated that the levels of RF fields from the Landis + Gyr Focus AX-SD AMI meters are 98,000 times lower than the RF exposure safety limits established by the FCC.  In addition, the RF signals from the AMI meter are of short duration and occur for a total of only 84 seconds over a 24-hour period.  I.D. at 16 (citing PPL St. 1 at 7, 15, and PPL Exh. CD2).

In further summary of the expert evidence, the ALJ stated that regarding cell phone use: (1) the RF field exposure thirty feet from a person using a cell phone is three times larger than the RF fields from the AMI meter; and (2) the exposure from using cell phones near the head can be over 260,000 times higher than the RF fields from the AMI meter.  I.D. at 16-17 (citing PPL St. 1 at 14 and PPL Exh. CD4).  

The ALJ also referenced Dr. Davis’s testimony that there are eleven television broadcast towers within a 50-mile radius of the Complainant’s location in Wilkes Barre, Pennsylvania.  According to Dr. Davis, the locations of each tower and their RF power outputs result in a constant background level of RF fields at Ms. Schutz’s residence that are 74.7 times higher than the RF signals from the AMI meter.  I.D. at 17 (citing PPL St. 1 at 15 and PPL Exh. CD-5). 

In comparing the RF exposure at the service property with the minimal RF exposure from the AMI meter, the ALJ determined that she was not persuaded to conclude the AMI meter will cause a deleterious health effect to Ms. Schutz.  According to the ALJ, rejecting the Complainant’s health related claims is consistent with recent Commission precedent.  I.D. at 17.

Moving to the data privacy allegations, the ALJ summarized the Complainant’s argument that PPL’s installation of the meter constitutes unreasonable service.  According to Ms. Schutz, the AMI meter would invade her privacy because the meter is able to check how often she uses electricity and which appliances are being used.  The Complainant contended that mandatory installation of a smart meter violates her Fourth and Fourteenth Amendment Rights against unreasonable searches and seizures and cites as authority a U.S. Court of Appeals decision for the Seventh Circuit.  Ms. Schutz also asserted that PPL is violating 18 U.S.C. § 241 (Conspiracy Against Rights) and Chapter 119 (Wire and Electronic Communications Interception and Interception of Oral Communications).  I.D. at 17 (citing Tr. at 9-10, Naperville Smart Meter Awareness v. City of Naperville, 900 F.3d 521 (7th Cir. 2018) (Naperville), and Complainant Exhs. C and F).

The ALJ noted PPL’s arguments denying that the installation of the meter would violate the Fourth or Fourteenth Amendments.  The Company proffered that, unlike the City of Naperville, PPL is not a state actor with regard to the installation of smart meters.  Even if PPL were a state actor, the Company contended that the Naperville decision establishes that the installation of the meter is compliant with the Fourth Amendment of the U.S. Constitution as it is a reasonable search. I.D. at 17-18 (citing Tr. at 42-43).

Upon review, the ALJ rejected the Complainant’s claims for unreasonable service based on violation of privacy posed by PPL’s installation of a smart meter.  Specifically, the ALJ concluded that the Complainant failed to carry the burden of proof to support the claim that smart meters pose concerns for violation of privacy.  The ALJ rejected the Complainant’s arguments pertaining to the Seventh Circuit decision in Naperville and the assertion that installation of a smart meter would violate the Complainant’s Fourth Amendment right to freedom from unlawful search and seizure.  The ALJ distinguished Naperville and relevant United States Supreme Court precedent, which recognized a distinction between a utility and a “state actor” for purposes of Fourth Amendment rights, and between a legitimate administrative purpose for gathering data via a smart meter, as opposed to a state actor’s “prosecutorial intent” in conducting a search.  I.D. at 18-19 (citing, in part, Naperville and Jackson v. Metropolitan Edison Company, 419 U.S. 345 (1974)).  

Additionally, the ALJ explained that the Commission lacks jurisdiction to find violations of the Crimes Code.  Regarding the allegations that PPL violated 18 U.S.C. Section 241 (Conspiracy Against Rights) or Chapter 119 (Wire and Electronic Communications Interception and Interception of Oral Communications), from Title 18-Crimes and Criminal Procedure of the United States Code, the ALJ reasoned that the criminal division of a court of common pleas has jurisdiction to determine whether PPL or its officers or employees violated these statutes.  Thus, the ALJ found in favor of PPL on this data privacy issue.  I.D. at 19 (citing Complainant Exhs. C and F).  

As a final matter, the ALJ discussed the Company’s AMI Customer Privacy Policy, which sets forth the data PPL will collect through the new smart meter, the steps the Company will take to protect the data, and the ways in which PPL will use the data. I.D. at 19 (citing PPL Exh. DV-1).  The ALJ highlighted PPL’s use of firewalls to prevent anyone from obtaining unauthorized access to the AMI network and how customer data is encrypted to make the data readable to only PPL personnel who can decode the encryption.  I.D. at 19-20 (citing PPL St. 4 at 6-8).  Moreover, the ALJ noted PPL’s testimony that its cybersecurity and data privacy policies are consistent with the national standards for the industry.  Id. at 20 (citing PPL St. 4 at 8).  

[bookmark: _Hlk38880804]According to the ALJ, if the Complainant is concerned about the AMI meter’s connection to smart appliances in her home, she can decline to have the ZigBee radio activated.  I.D. at 20 (citing Lesniewski v. PPL Electric Utilities Corporation, Docket No. C-2018-3004594 (Final Order entered April 29, 2019) (Lesniewski)).  The ALJ explained that in Lesniewski the Commission found in favor of PPL regarding the same data privacy issue and held that the complainant had an option to decline activation of the ZigBee radio device located within the AMI meter.  Accordingly, the ALJ found in favor of PPL on the privacy issue.  Id. 

Exceptions, Replies and Disposition

		The Complainant raises three Exceptions to the Initial Decision, arguing: (1) that she met her burden of proof regarding the dangers of the AMI meter; (2) PPL’s witness allegedly committed perjury regarding the AMI meter; and (3) that she should be permitted to opt-out of installation because the proposed installation violates federal law.  Exc. at 3-6.

In her first Exception, Ms. Schutz argues that the ALJ erred in finding there was no reliable scientific or medical basis to conclude that RF field exposure can cause or contribute to adverse health effects because the “National Institute of Environmental Health science completed this government study” showing “how 900 megahertz and 1900 are carcinogenic” and “the industry has no study” to support the safety of the 900 megahertz frequency.  Exc. at 3.

		In its Replies to Exceptions, PPL asserts that the Complainant’s position is without merit and that the ALJ properly concluded that there was no reliable scientific or medical basis to conclude that the AMI meter will cause or contribute to any adverse health effects.  In support, PPL cites to and recounts the record evidence it presented through expert witness Dr. Davis.  R. Exc. at 2-3.

		In addition, the Company references the evidence presented by Dr. Israel, the only medical expert to present testimony in this case, pertaining to the evaluation of scientific research on RF fields and adverse health effects.  According to PPL, it has presented overwhelming evidence through scientific and medical expert witnesses to support the ALJ’s findings of there being no reliable basis to conclude that the new AMI will cause or contribute to any adverse health effects.  R. Exc. at 4-6.

		PPL argues that during the hearing the Complainant presented unsupported lay opinion testimony that the new AMI meter would cause, contribute to, or exacerbate adverse health effects, including testimony about Exhibit H – the National Institute of Environmental Health Science document referenced in her Exceptions.  The Company submits that the ALJ correctly rejected Ms. Schutz’s evidence on several bases, including the fact that she is neither a medical expert nor an engineer and that her opinions about the deleterious health effects of the AMI meter were refuted by expert witness Dr. Israel.  Additionally, the Company contends that the ALJ properly gave little or no weight to the Complainant’s exhibits, including Exhibit H, noting PPL’s objection on the grounds of hearsay and that “[n]o corroborative medical evidence was proffered to support Complainant’s testimony.”  R. Exc. at 6 (quoting I.D. at 13).

The Company also highlights the expert testimony of Dr. Davis who stated that Complainant’s Exhibit H is not a published paper in a scientific journal and does not include the actual studies that were performed by the National
Toxicology Program (NTP).  Dr. Davis testified that the document should not be relied on in this proceeding because the RF exposure from standing one meter away from the new AMI meter is approximately a thousand times below the lowest exposure level used in the NTP study.  R. Exc. at 6-7 (citing Tr. at 29-30, 32).  

Moreover, PPL references the expert testimony of Dr. Israel who reiterated that Complainant’s Exhibit H is not the NTP study and does not provide the actual scientific data from the NTP studies.  Dr. Israel testified about his review of NTP studies on RF fields and animals, including the actual data reported in the studies, and that based on his expertise in medicine and cancer research, the scientific data in the NTP studies do not provide a reliable scientific basis to conclude that RF fields from smart meters cause any adverse health effects, including cancer.  R. Exc. at 7 (Tr. at 38-40).  According to PPL, Dr. Israel’s expert opinion is consistent with the body of scientific research showing no consistent and reproducible effects from RF fields on cancer or other adverse health effects.  Therefore, the Company concludes, the ALJ correctly found that the Complainant failed to meet her burden of proof.  R. Exc. at 7.

Upon review of the record, we shall deny the first Exception.  We agree with the well-reasoned analysis in the Initial Decision and the ALJ’s conclusion that the Complainant did not meet her burden of proof regarding the claim that the smart will cause adverse health effects for the Complainant.  Specifically, we affirm the ALJ’s finding that the Complainant failed to demonstrate a conclusive causal connection between the low-level RF fields from a PPL smart meter and any adverse health effects for the Complainant.  Similarly, the Complainant fails to assert any technical evidence of record found credible to establish the claim that PPL’s installation of a smart meter will pose a safety risk due to RF exposure.  

Regarding Complainant’s Exhibit H, the ALJ correctly gave little or no weight to this document in her Initial Decision.  The document constituted hearsay (out of court statements that were offered by the Complainant to prove the truth of the matter asserted in the documents), and do not fall within one of the recognized exceptions to the rule against hearsay.  See Pa. R.E. 801, 802, 803, 803.1, and 804.  PPL objected to the admission of Exhibit H.  Nevertheless, even if it had been admitted into evidence without PPL objection, the document would have been insufficient to support a finding of fact in this proceeding pursuant to the Walker/Chapman rule[footnoteRef:2] because the Complainant did not present any other non-hearsay, competent evidence to corroborate the documents.  Second, the Complainant offered her opinion testimony based on this and her other exhibits.  However, such assertions by the Complainant were properly given no weight by the ALJ in her Initial Decision, as the Complainant was not qualified as an expert in any relevant technical or medical field. See I.D. at 14.  [2: 		The Walker/Chapman rule provides that simple hearsay evidence may support an agency’s finding of fact so long as the hearsay is admitted into the record without objection and is corroborated by competent evidence in the record.  See Walker v. Unemployment Compensation Board of Review, 367 A.2d 366, 370 (Pa. Cmwlth. 1976) (Walker); see also Chapman v. Unemployment Compensation Board of Review, 20 A.3d 603, n.8 (Pa. Cmwlth. 2011).] 


In her second Exception, Ms. Schutz avers that a PPL witness committed perjury by stating that PPL’s AMI meters use “a 900 megahertz (MHz) frequency” to transmit electric usage data to the Company’s system.  The Complainant argues that this statement conflicts with an “FCC document” stating that “the Smart Grid advanced metering infrastructure . . . [m]achine to machine communication all use 900 megahertz.”  Exc. at 4.[footnoteRef:3]   [3:  	In her Exceptions, Ms. Schutz states “[h]ere is a document which proves 900 megahertz” and attached a FCC document titled “In the Matter of Review of the Commission’s Rules Governing the 896-901/935-940 MHz Band – Notice of Inquiry.”  Exc. at 5 (attaching FCC 17-108, WT Docket No. 17-200, released August 4, 2017).] 


In its Replies, PPL objects to the reference to the FCC document because it was not included in the exhibits at the hearing and argues that the Complainant should be prohibited from introducing it for the first time at the Exceptions stage.  The Company asserts that it would be denied due process if the Complainant were permitted to rely on this extra-record evidence.  R. Exc. at 8 (citing Hess v. Pa. PUC, 107 A.3d 246, 266 (Pa. Cmwlth. 2014)). 

Alternatively, PPL argues that there is no conflict between its witness’s  testimony and the statements allegedly contained in the FCC document.  Here, the Complainant submits that this document states that AMI technology uses 900 MHz frequency to transmit data.  PPL submits that its witness, Donald Vinciguerra, also specifically testified that the Company’s AMI meters use a 900 MHz frequency.  R. Exc. (PPL St. 4 at 5).  Thus, PPL asserts there is no discrepancy between these two statements and that the Complainant’s Exception should be denied.  Id. 

Upon review, we shall deny the second Exception.  We agree with PPL that consideration of this extra-record evidence would present due process concerns in terms of notice, an opportunity to be heard on the issue and to cross-examine the Complainant, and to offer evidence in explanation or rebuttal.  See, Hess, 107 A.3d at 266.  Moreover, even if we were to allow this into evidence at this late stage or to take administrative notice of it, the Complainant’s Exception appears to lack merit in that there is no apparent conflict with Mr. Vinciguerra’s testimony.  

In her third Exception, the Complainant argues that federal law does not make smart meters mandatory and the AMI meters violate 18 U.S.C. §§ 241 and 242.  Additionally, the Complainant avers that PPL “took money from the Department of Energy” and that she should have the right to choose what is good for her health.  Exc. at 6.  

In its Replies, PPL argues that the Commonwealth Court previously found that federal law does not preempt Act 129.  In Romeo, the Court held that the Public Utility Regulatory Policies Act of 1978 and the Energy Policy Act of 2005 “do not preempt the smart meter provisions of the Code or of Act 129.”  R. Exc. at 9 (quoting Romeo, 154 A.3d at 428).  The Company also quotes from the Court’s rationale that the “federal standards are a supplement to the state standards, and the state is only required to consider the federal standards.”  Id.  Consistent with the determination in Romeo that “the federal and state standards are not and cannot be in conflict,” the Company argues that the Commission should reject the Complainant’s argument that Act 129 is preempted by federal law.  R. Exc. at 9.

Additionally, PPL submits that the Commission should disregard the alleged violations of the federal criminal statutes cited by the Complainant – 18 U.S.C. §§ 241 and 242.  The Company argues that as a creature of statute, the Commission “has only those powers which are expressly conferred upon it by the Legislature and those powers which arise by necessary implication.”  R. Exc. at 9 (quoting Feingold v. Bell, 477 Pa. 1, 383 A.2d 791, 794 (1977)).  According to the Company, nothing in the Code grants the Commission the ability to interpret and enforce Title 18 of the U.S. Code.[footnoteRef:4]  As such, PPL argues that the Complainant’s third Exception should be denied.   [4:  	PPL asserts that the Commission has no subject matter jurisdiction to interpret and enforce federal criminal statutes.  R. Exc. at 9-10 (citing Adams v. U.S., 2008 WL 4725452 (U.S. Ct. of Claims 2008)).  ] 


We shall deny the Complainant’s third Exception.  The Commission has previously held, under the existing iteration of Section 2807(f) of the Code, no “opt out” provision exists.  See generally, 2013 Povacz Order; Frompovich; Kreider.  We have concluded that we do not have the authority, absent directive in the form of legislation, to prohibit an EDC from installing a smart meter where a customer does not want one simply due to the customer’s preference.  See 2013 Povacz Order; see also 2019 Povacz Order.  Because there is no provision in Pennsylvania law to allow a customer to opt-out of the installation of an AMI meter, the ALJ correctly concluded that such a request to “opt out” of a smart meter installation is outside of the Commission’s jurisdiction and authority.  See I.D. at 12.  Moreover, we agree with the Company’s arguments that federal law does not preempt Act 129.  See Romeo.  

We further note that the Complainant simply asserts unsupported averments that the Company received Department of Energy funding and that the installation of the smart meters violates federal criminal statutes.  There is no record evidence to support these allegations and the Complainant has presented no legal support to show how these general allegations are pertinent to this proceeding.  

Accordingly, we shall deny the Complainant’s Exceptions.  

Conclusion

Based upon our review of the record and the applicable law, we shall deny the Complainant’s Exceptions and adopt the Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by Dorene Schutz on June 28, 2019, are denied.

2. That the Initial Decision of Administrative Law Judge Elizabeth H. Barns, issued on June 18, 2019, is adopted.

3. That the Formal Complaint filed by Dorene Schutz on October 16, 2018, at this docket, is dismissed.

		4.	That this proceeding shall be marked closed.

[bookmark: _GoBack][image: ]BY THE COMMISSION,

	

Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  May 21, 2020

ORDER ENTERED:  May 21, 2020
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