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Temple of Bethel								C-2019-3013389

	v.

PECO Energy Company


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene D. Heep, issued on February 13, 2020, in the above-captioned proceeding.  Exceptions have not been filed.  However, we have exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall reverse the Initial Decision, and remand the proceeding to the Office of Administrative Law Judge (OALJ) for further proceedings as may be deemed necessary, consistent with this Opinion and Order.

History of the Proceeding

 On October 4, 2019, Temple of Bethel (Complainant or Bethel) filed a Formal Complaint (Complaint) alleging that PECO Energy Company (PECO or Company) was threatening to terminate electric service or has already terminated service and that the Company did not honor the terms of a Commission-ordered payment arrangement after the Complainant moved to a new location.[footnoteRef:1]  Complaint at 2-3.   [1: 	 	The Complaint was signed by Minister Queen Khadiyah El Lazar.] 


On October 28, 2019, PECO filed an Answer in which it admitted and denied certain allegations in the Complaint (Answer).  PECO averred that the Company may terminate the Complainant’s service for failure to pay an outstanding balance and requested that the Commission dismiss the Complaint.  Answer at 1-3.  

A hearing was scheduled for December 11, 2019.  On November 1, 2019, a Prehearing Order was issued setting forth procedural guidelines for the hearing and advising that non-individual parties must be represented by an attorney.  On November 21, 2019, a second Prehearing Order was issued that instructed the Complainant to have an attorney enter an appearance on its behalf no later than December 2, 2019, or the matter would be dismissed.

No attorney entered an appearance on behalf of the Complainant on or before December 2, 2019.

On December 2, 2019, PECO filed a Motion for Judgment on the Pleadings asserting that the matter should be dismissed because the Complainant is a business and is not represented by counsel.  Attached to the Motion was a Notice to Plead informing the Complainant that any response had to be filed within twenty (20) days of service of the Motion.

On December 3, 2019, a Hearing Cancellation Notice of the hearing scheduled for December 11, 2019, was issued to the Parties.

On or about December 18, 2019, the Complainant sent a letter to the Commission stating that the Complaint should have named the individual Minister rather than Bethel as the Complainant.

On December 19, 2019, an Order was issued scheduling a telephonic Prehearing Conference for January 8, 2020, to discuss the appropriate parties to this matter.

On January 2, 2019, PECO filed an Answer to Amended Formal Complaint (Answer to Amended Complaint).  PECO stated that on December 16, 2019, it was served with an amended formal complaint filed by Minister El Lazar on behalf of Bethel in the above captioned docket.  PECO averred that, in the amended complaint, the Complainant stated that the property at the new location is a row home residence and not a business.  According to PECO, the Complainant further stated that the house is a parsonage for the Minister and her son and that the case be addressed to an individual rather than a business.  Answer to Amended Complaint at 1.  PECO requested that the Commission deny the amended complaint because Minister El Lazar, who filed the amended complaint, is not a licensed Pennsylvania attorney nor an attorney licensed in another jurisdiction and requesting Pro Hac Vice status.  Id. at 3-4.
On January 3, 2020, PECO refiled its Motion for Judgment on the Pleadings[footnoteRef:2] stating that the matter should be dismissed because the Complainant failed to have an attorney enter an appearance. [2: 	 	The cover letter which accompanied this Motion for Judgment on the Pleadings explained that PECO’s original Motion contained an error.  ] 


On January 8, 2020, the telephonic conference was conducted, as scheduled.  PECO appeared, represented by Counsel.  Neither the Complainant nor a representative for the Complainant called into the telephonic conference. 

The record closed on January 10, 2020, to allow the Complainant or a representative for the Complainant time to contact the Commission.  Neither the Complainant nor a representative on the Complainant’s behalf contacted the Commission.

On February 13, 2020, the Commission issued the Initial Decision of ALJ Heep which dismissed the Complaint, with prejudice,[footnoteRef:3] for failure of the Complainant to comply with the order requiring representation by counsel and other orders issued in this matter.  I.D. at 1, 6-8. [3: 	 	A dismissal “with prejudice” means that the Complainant is barred from filing another complaint with the Commission raising any issues or claims arising under the Complaint.] 


Discussion

Legal Standards

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984) (Schneider).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider, 479 A.2d at 15 (Pa. Cmwlth. 1984).  The fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.  Montefiore Hospital Ass’n of Western Pennsylvania v. Pa. PUC, 421 A.2d 481, 484 (Pa. Cmwlth. 1980).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties in interest.  See 66 Pa. C.S. § 703(a)-(b).  Service on interested persons is sufficient to provide notice.  52 Pa. Code § 5.201(a).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  See Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (Pa. 1974); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied, 539 Pa. 696, 653 A.2d 1234 (1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010).

Once a hearing is scheduled and duly notified by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Mumma v. PPL Electric Utilities Corporation, Docket No. C-00014869 (Order entered January 24, 2002); Sentner v. Bell Tel. Co. of PA, Docket No. F-00161106 (Order entered October 25, 1993).

Under our Regulations, individuals may represent themselves, except persons in adversarial proceedings shall be represented in accordance with § 1.22 (relating to appearance by attorneys and legal intern).  See, 52 Pa. Code § 1.21.  Furthermore, statutory language and our Regulations note that the public will not be “prejudiced” by permitting the reopening or further examination of a matter.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  

Any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  We are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

ALJ’s Initial Decision

In her Initial Decision, ALJ Heep dismissed the Complaint, with prejudice, based upon her  determination that: (1) the Complainant failed to comply with the Commission rules that require a non-individual be represented by counsel; (2) the Complainant failed to comply with the Order requiring that counsel enter an appearance on behalf of the Complainant no later than December 2, 2019; and (3) the Complainant failed to call into the January 8, 2020 telephone conference in accordance with the December 19, 2019 Order.  I.D. at 6-7. 

Disposition

On exercise of our independent review of the Parties’ positions and the record evidence, we shall reverse ALJ Heep’s Initial Decision.  Our review of the billing statement provided by PECO shows that the Complainant was billed at the residential rate for both electricity and natural gas.  Also, on June 11, 2018, the Commission’s Bureau of Consumer Services granted the Complainant a payment arrangement.  We note that non-residential customers are not eligible for Commission-ordered payment arrangements.  Our review also revealed that both addresses connected to the Complainant’s account appear to be residential.  The Complainant appears to be a residential customer although the Complaint was filed under a business name.  If this is the case, the matter likely should not have been dismissed for failure to obtain counsel. 

The Complainant’s actions of initially filing this case under a business name then later filing a letter naming an individual as the complainant has caused confusion.  Nonetheless, because the requests for counsel may have dissuaded the Complainant from appearing at the Prehearing Conference, the matter should be remanded to the OALJ for hearing.  We further note that, if fact finding is required regarding the appropriate rate for this customer’s usage, that too can be conducted on remand.  Under the circumstances of this case, we believe it is appropriate to remand this matter to the OALJ for further proceedings, as may be deemed necessary.

Conclusion

Upon review of the record, we shall reverse the ALJ’s Initial Decision and remand the proceeding to the OALJ for further proceedings as may be deemed appropriate, consistent with this Opinion and Order; THEREFORE, 

		IT IS ORDERED:

	1.	That the Initial Decision of Administrative Law Judge Darlene D. Heep, issued on February 13, 2020, is reversed, consistent with this Opinion and Order.

2. 	That this proceeding is remanded to the Office of Administrative Law Judge for further proceedings, as may be deemed necessary, consistent with this Opinion and Order. 

BY THE COMMISSION,
[image: ]


Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  May 21, 2020

ORDER ENTERED:  June 2, 2020
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