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SURREBUTTAL TESTIMONY
OF
KIMBERLIE L. BORTZ

L INTRODUCTION AND BACKGROUND

Q. Please state your name and business address.

A. My name is Kimberlie L. Bortz. I am employed by FirstEnergy Service Company
as a Rates Advisor — Rates and Regulatory Affairs — Pennsylvania. My business

address is 2800 Pottsville Pike, Reading, PA 19605.

Q. Have you previously submitted testimony in this proceeding?

A. Yes. I submitted direct testimony that is marked as Penelec/West Penn Statement

No. 1. My background and qualifications are set forth in that statement.

Q. What is the purpese of your surrebuttal testimony?

A. The purpose of my surrebuttal testimony is to respond to the rebuttal testimony of
Respond Power, LLC (“Respond Power”) witness Adam Small. My testimony is
divided into three parts. First, I will explain the flaws in Mr. Small’s claim that
Respond Power did not receive adequate “notice” of the Companies’ fourth
default service program (“DSP IV”) proceeding resulting in a final Pennsylvania
Public Utility Commission (“Commission”) Order approving the addition of a
“clawback” provision to the Companies’ existing purchase of receivables

(“POR™) programs.l Second, I will respond to Mr. Small’s contention that the

' Petition of Metropolitan Edison Co., Pennsylvania Electric Co., Pennsylvania Power Co. and West Penn
Power Co. for Approval of a Default Serv. Program for the Period Beginning June 1, 2017, through May
31, 2019, Docket Nos. P-2015-2511333, P-2015-2511351, P-2015-2511355 and P-2015-2511356 (Order

adopting the April 15, 2016 Recommended Decision entered May 19, 2016) (“DSP IV Final Order”).
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change in the Companies’ POR programs implemented by the Final DSP IV
Order is retroactive in nature. Finally, | will address Mr. Small’s concerns
regarding the “structure” of the clawback provision, namely, the design of the
two-prong screening test employed to identify electric generation suppliers
(“EGSs”) subject to a clawback charge during the applicable test period and to

determine the amount of any resulting charge.

RESPOND POWER RECEIVED ACTUAL SERVICE OF THE
COMPANIES’ FOURTH DEFAULT SERVICE PROGRAM FILING
THAT CLEARLY DELINEATES THE TERMS OF THE PROPOSED
CLAWBACK PROVISION, WHY IT WAS BEING PROPOSED AND
HOW IT WOULD BE CALCULATED

Does Mr. Small dispute that the clawback provision proposal was discussed

in several areas of the DSP IV filing?

No. Mr. Small admits the undisputed fact that he received service of the DSP IV
Joint Petition, as well as the accompanying testimony and exhibits, filed on
November 3, 2015 by the Companies and their Pennsylvania electric distribution
company (“EDC") affiliates, Metropolitan Edison Company (“Met-Ed”) and
Pennsylvania Power Company (“Penn Power”). Mr. Small also concedes “being
aware” that the Companies were making proposals to modify their POR programs
in their DSP 1V filing. Nonetheless, he contends that the Joint Petition, the
testimony and the supplements to the Companies’ Electric Generation Supplier
Coordination Tariffs (“Supplier Coordination Tariffs”) that accompanied the Joint
Petition were insufficient to put a reasonable POR-participating EGS on notice
that historical data would be used in applying the clawback provision’s screening

test. According to Mr. Small, Respond Power could only have received adequate
2
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“notice” of the clawback provision’s terms if the docket number of the
Companies’ prior default service program effective June 1, 2015 through May 31,

2017 (“DSP IIT”) had been placed in the caption of the DSP IV proceeding.

Do you agree with Mr. Small’s contention that actual service of the
Companies’ DSP 1V filing was insufficient to put a reasonable POR-
participating EGS on notice that historical data would be relied upon in

applying the clawback provision?

No. Paragraph No. 51, at pages 17-18 of the DSP IV Joint Petition, and page 17
of Met-Ed/Penelec/Penn Power/West Penn Statement No. 3 (the Direct Testimony
I submitted in the DSP IV case) explain that the proposed clawback provision
would be applied based on historical data and identified the date that the first
administrative charge would be assessed on EGSs that satisfy the two-part

screening test:

In order to be able to maintain the POR program for all
EGSs serving residential and small commercial customers,
the Companies propose the addition of a clawback clause to
their POR programs related to EGS write-offs. Under this
clause, an annual charge would be assessed, beginning
September 2016, to those EGSs that exceed 150% of the
average supplier write-offs as a percentage of revenue as
calculated separately for each of Met-Ed, Penelec, Penn
Power and West Penn for each twelve-month period ending
August 31st. (Emphasis added.)

The foregoing explanation makes it clear that the first charge would be assessed
in September 2016 on EGSs that triggered the clawback provision based on write-

off data for a twelve-month period ending August 31.
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In his Rebuttal Testimony Mr. Small acknowledged that he reviewed the
Companies’ DSP IV filing, including the language quoted above. As I previously
explained, that language is certainly sufficient to put a reasonable POR-
participating EGS on notice that historical data would be employed to apply the
proposed clawback provision. And even if, despite the clarity of my testimony, a
POR-participating EGS for some reason thought there was ;'my ambiguity or
vagueness in my explanation of the terms of the clawback charge, such an EGS
would have had even greater incentive either to seek clarity by, for example,
calling one or both of the Companies for more information or to intervene in the
proceeding — even if only as a precautionary measure. Thus, although Mr. Small
repeatedly emphasizes the importance to Respond Power of participating in the
POR programs on a “non-recourse” basis, he also admits that he never considered
taking any action to obtain the clarity he suggests may have been lacking in the
DSP 1V filing or to file a precautionary intervention in the DSP IV proceeding
simply to protect his client’s interests. Obviously, other POR-participating EGSs
— as well as the trade association for EGSs in Pennsylvania — intervened in the
DSP IV proceeding for the express purpose of pursuing issues surrounding the

application of the clawback charge.’

Mr. Small asserts that Respond Power did not have “notice” that the

clawback provision was based on historical data because the DSP IV filing

2See, e. g., Prehearing Memorandum of the Retail Energy Supply Association (“RESA”), Paragraph 7: “In
addition, the [Companies’] petitions address various issues directly related to the ability of EGSs to provide
competitive alternatives 1o retail customers. These include proposed changes to the Companies’ purchase
of receivables program which include assessing charges on specific EGSs. ..”

4



10

11

12

13

14

15

16

17

18

19

20

21

22

23

did not explicitly request a change to their POR programs in effect during

the DSP Il term. Do you agree?

No. Although the Companies POR programs were initially adopted or revised in
the context of default service proceedings, those POR programs are not tied to the
DSP III term or any other specific elements of the Companies’ default service
program. Thus, neither the duration nor the effective date of periodic revisions to
POR programs is co-terminus with the term of any particular default service
program. In any event, as I previously explained, the Joint Petition and my direct
testimony that accompanied it explicitly stated that the clawback charge would be
assessed in September 2016 based on historical data for a preceding twelve-month
period. Therefore, the date the clawback charge would first be assessed was
readily apparent to anyone who reviewed the DSP IV filing and discerned that it
included changes to the Companies’ POR programs, as Mr. Small claims that he
did. In other words, the evidence — including Mr. Small’s own testimony — shows
that Mr. Small had actual notice that the Companies were proposing to change
their POR programs by imposing a clawback charge to apply as early as
September 2016 and not some future date tied to the DSP IV effective period.
Nonetheless, and despite all the countervailing evidence, Mr. Small still claims
there was no reason to suspect that the clawback charge would apply prior to June
1,2017. That claim is the sole basis for Mr. Small’s argument that Respond
Power was not given adequate “notice” of the terms of the clawback charge
proposed in the Companies’ DSP IV proceeding. It is also his alleged

justification for failing to advise his client to intervene in that case.

5
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IV.

THE CLAWBACK PROVISION IS NOT RETROACTIVE

Mr. Small continues to contend that the clawback charge is “retroactive.”

Can you, once again, explain the errors in his argument?’

Yes, I will. To reiterate, the clawback charge is a fee that is applied prospectively
to EGSs who, based on reasonable criteria, are shown to impose additional costs
on the Companies and their customers. In applying those criteria, it is not
unreasonable or “retroactive” to examine the historic performance of the
Companies’ entire EGS population to identify those EGSs whose performance
indicates are imposing costs well above the average for the entire EGS
population. That is exactly what the clawback charge does. It does not impose
any charge “retroactively” or modify the terms of the sale and purchase of EGS
accounts receivable under the Companies’ POR programs prior to the entry of the
DSP IV Final Order. Examining historical performance to identify those EGSs
who are most likely to be the ones imposing higher costs does not make the

clawback charge “retroactive.”

THE DESIGN OF THE CLAWBACK PROVISION IS REASONABLE
AND FAIRLY ASSESSES AN ADMINISTRATIVE FEE ONLY ON
THOSE EGSS THAT HISTORICAL EVIDENCE OF COST-CAUSATION
INDICATES ARE RESPONSIBLE FOR HIGHER UNCOLLECTIBLE
ACCOUNTS EXPENSE

Mr. Small continues to assert that the addition of the clawback provision
converts the Companies POR program from “non-recourse” to “with

recourse.” Why is that assertion wrong?

3See Respond Power, St. 1-R, pp. 6, 17-21.
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The clawback provision does not compensate the Companies and their customers
for all write-offs in excess of the average, as would be the case if the POR
program were “with recourse.” In that regard, the clawback charge has no
resemblance to a “with recourse” program. The clawback charge is an
administrative fee that is charged to those EGSs that are imposing additional costs
on the Companies and their customers based on historical evidence showing that
they: (1) have levels of write-offs well above the average for the entire
population of EGSs; and (2) charge prices well above (150%) of the Companies’
average Price-to-Compare (“PTC”). Respond Power has not identified any valid
reason why imposing an administrative fee on EGSs that impose additional costs
is in any way improper. The Commission approved the clawback provision with
full knowledge of how it works. I do not believe that the Commission would have
done so if the clawback provision in fact made the Companies’ POR programs

“with recourse.”

Are there examples of other EDC POR programs that are “without
recourse” even though they employ a clawback provision that considers

historical data?

Yes. AsIdiscussed in my direct testimony, Duquesne Light Company (“DLC”)
may impose what it characterizes as a penalty in the form of an increased POR

discount rate on individual EGSs if their uncollectible percentage rate exceeds 5%

“Respond Power St. 1-R, pp. 5-9.
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over a twelve-month look-back period.’ Notwithstanding such clawback
provision in its POR program, DLC’s Supplier Coordination Tariff makes clear

that DLC will purchase EGS accounts receivable “without recourse.”®

In your direct testimony, you explained that Mr. Small’s criticisms of fhe
“structure” of the clawback provision lack merit because Mr. Small
overlooked, or ignored, the fact that the write-off test for applying the
clawback charge compares the performance of any individual EGS to 200%
of the average of all EGSs and that comparison is performed on the same
basis for all EGSs. In his rebuttal testimony (p. 21), Mr. Small attempts to
refute your statement by contending that his “concerns” about the structure
of the clawback provision “could be applied equally to other EGSs.” Please

respond.

First, Mr. Small’s argument, again, misses the point. The comparison is being
made among EGSs on a consistent basis and using comparable data. The test
relates the performance of any individual EGS to the average performance of all
EGSs. If any of the changes in the “structure™ of the clawback charge were
adopted as Mr. Small proposes, they would apply equally to the data set for all
EGSs. As a result, the relationship of the performance of any one EGS, such as

Respond Power, to the average performance of all EGSs would remain largely the

SDLC’s clawback provision uses a single, unchanging point value of 5% as its benchmark. In contrast, the
Companies’ provision measures an individual EGS’s performance relative to the average performance of
all EGSs in the Companies’ service territories and provides a “margin” of 200% before the individual
EGS’s performance could pass one of the tests for triggering the clawback charge.

8See Supplement No. 25 to Electric — Pa. P.U.C. No. 38, Fourth Revised Page No. 30A, 1 12.1.7 (effective
June 1, 2017).

8
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same. To reiterate, the write-off screen is comparing an EGS’s performance to
the average for all EGSs — and provides a margin of 200%. That comparison is
done the same way for all EGSs. Mr. Small seems to think that it is unfair to treat
all EGSs equally. In reality, his c;omplaint 1s that Respond Power was, in fact,
treated the same as all other EGSs, and he would prefer if various exceptions
could be made for Respond Power to exempt it from being held to the same
standards as all other EGSs. Clearly, that is not a valid basis for criticizing the

clawback provision.

Second, the clawback provision is an administrative fee that is imposed
prospectively to partially compensate the Company and its customers for costs
that are imposed by EGSs whose write-offs exceed the average by more than
200% and who are charging prices substantially above the PTC. In short, the
clawback provision is a reasonable fee, designed to align with cost causation
principles, to reflect (at least in part) the additional costs that some EGSs are
imposing on the Companies and their customers. In short, the clawback provision

is fair and reasonable in its application to all EGSs, including Respond Power.

Third, Mr. Small’s arguments simply divert attention from the fact that
Respond Power’s performance does, in fact, depart significantly from the average
for the population of all EGSs in the Companies’ service areas — and that
divergence occurred in both years that the clawback charge applied. In each year,
Respond Power was one of only three EGSs that met both parts of the test for

applying the clawback charge. In addition, only in Respond Power’s case were
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the clawback charges more than a relatively nominal amount. Contrary to the
inferences that Mr. Small attempts to create, that was neither an accident nor a
result of any “structural” problems with the clawback charge. It was entirely a
function of how Respond Power’s write-offs compared to the average for all
EGSs and Respond Power consistently charging prices that were 150% above the
average PTCs of the Companies for comparable periods. While Respond Power
questions the use of the PTC as a benchmark, it is noteworthy that Respond
Power’s prices were also consistently higher than the average prices charged by
other EGSs in the Companies’ service territory — a fact Mr. Small chose not to

discuss.

In your direct testimony, you explained that the clawback provision was
developed so that it would apply to those EGSs whose marketing and
business strategies were most likely to be the cause of high write-offs. Mr.
Small is, apparently, very sensitive about Respond Power’s marketing and
business strategies and contends that “Respond Power’s marketing strategies
are not in any way designed to target certain consumer demographics,
including non-paying customers or low-income customers, or to charge

rices that customers cannot afford to pay”.” Please respond.
P pay P

I do not think 1t is reasonable to assume, as Mr. Small is asking us to assume, that
an EGS has no control over the segments of the electric customer population on
which it chooses to focus in marketing its product. That said, it is instructive to

point out what the evidence actually shows. As I previously noted, Respond

7 Respond Power St. 1-R, p. 9.
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Power was one of only three EGSs that passed both prongs of the clawback
charge test in both of the years it was in effect. Thus, Respond Power had write-
offs that were 200% above the average for all EGSs and prices 150% above the

average PTC.

In addition, as shown by the data the Company provided in response to the
Coalition for Affordabie Utility Services and Energy Efficiency in Pennsylvania’s
interrogatories (Confidential Exhibit KLB-1SR), virtually all of the customers
whose accounts were written off were low-income customers. As shown by data
the Companies provided in response to Respond Power’s interrogatories, virtually
all of the customers whose accounts were written off also had unpaid balances —
often very significant unpaid balances — that were owed to the Companies or to
EGSs other than Respond Power at the time Respond Power took them on as
customers.® Finally, as Respond Power indicated in response to the Companies’

interrogatories, virtually all of those customers were on variable-price contracts.

All of the evidence summarized above, viewed in its totality, clearly
shows that the clawback charge appears to be working as it was designed by
applying a reasonable prospective administrative fee on those EGSs whose
performance indicates are responsible for driving increased costs that are more
properly imposed on such EGSs rather than being bome by the Companies and

their customers.

8As I will explain later, Mr. Small’s suggestion that those unpaid balances factored into the calculations of
the clawback charge for Respond Power is incorrect.

11



10

11

12

13

14

15

16

17

18

19

20

Mr. Small also continues to assert that Respond Power had no way of
knowing that its customers were not paying their bills. Is there any publicly

available information that refutes that claim?

Yes, there is. The “Polar Vortex” litigation was initiated against Respond Power
by the Attorney General (“AG”) and the Office of the Consumer Advocate
(“OCA”) (jointly) and the Commission’s Bureau of Investigation and
Enforcement (“1&E”) in June 2014 and August 2014, respectively.” The initiation
of those proceedings, as well as the numerous formal and informal complaints
against Respond Power that are referenced in the AG/OCA’s complaint, would
have been sufficient for a reasonable person in Respond Power’s position to know
that that there were significant numbers of customers who were not paying their
bills and, more importantly, could not afford the prices that Respond Power is
charging. Furthermore, having been tipped off to the payment problems created
by its high prices and variable price contracts, one would have expected Respond
Power to have been even more vigilant in tracking whether customers were
paying — or could afford to pay — the prices it was charging after the polar vortex

fall out had subsided.

Additionally, Respond Power — like any EGS - is free to request
information regarding its non-paying customers from the Companies’ Supplier

Services website, and requests are not limited to being made on an individual

¥ The AG/OCA complaint filed at Docket No. C-2014-2427659 and I&E complaint filed at Docket No. C-

2014-2438640 were consolidated in October 2014. Copies of the AG/OCA and I&E complaints initiating

the Polar Vortex litigation are attached to my surrebuttal testimony as Exhibits KLB-2SR and KLB-3SR,
respectively.

12
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customer basis. Rather than explaining why Respond Power has not requested
any information regarding its non-paying customers or attempted to offer more
affordable contracts to those customers, Mr. Small asserts that the Companies
should automatically notify Respond Power when its customers do not pay their
bills through an electronic data interchange transaction to “have the intended
effect of incentivizing certain results.”'® Contrary to Mr. Small’s contention, the
clawback provision i;s not designed to create “incentives” for EGSs. It is a fee
applied prospectively to EGSs whose comparative data indicates they are

responsible for higher costs borne by the Companies and their customers.

In his rebuttal testimony, Mr. Small points out that many of Respond
Power’s customers whose accounts were written off during the 2016 and
2017 test periods had large unpaid balances at the time they became Respond
Power customers. Did those pre-existing unpaid balances play any part in

the application of the clawback provision?

No, they did not. A customer’s pre-existing unpaid balance did not factor into the
screening test used to identify EGSs subject to a clawback charge or the
calculation of the charge itself. As I explained in my direct testimony and in
response to discovery, a supplier field code, which employs a unique identifier for
Respond Power in the Companies’ billing system, enables the Companies to
determine the billing periods that a customer was served by Respond Power. See
RP Exhibit AS-18 (Companies Response to Respond Power LLC, Set V, No. 20).

Accordingly, the Companies used the supplier code field to isolate write-off

"Respond Power St. No. 1-R, p. 22.

13
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amounts accrued solely during the time period that a customer was served by

Respond Power.

In your direct testimony, you explained that Respond Power issued refund
checks to customers in settlement of the extensive Polar Vortex litigation
without regard to the payment status of the accounts to which refunds were
being made. In response, Mr. Small claims that no requirement for EGSs to
check the payment status of a customer’s account before issuing a refund or
bill credit was memorialized in the Companies’ Supplier Coordination

Tariffs at the time the refunds were paid. Please respond.

While Respond Power’s decision not to follow what should be a best practice for
EGSs might be understandable for normal levels of refunds paid in the ordinary
course of business, its failure to check the payment status of accounts being paid
refunds under the circumstances of a comprehensive settlement of major
consumer protection litigation requiring the magnitude of refunds that Respond
Power itself claims were significant was not reasonable. Accordingly, the fact
that the Compantes did not account for Polar Vortex refunds in determining
Respond Power’s write-off percentage does not render the clawback charges

assessed in 2016 and 2017 unjust or unreasonable.

Does the Polar Vortex provide an explanation for why Respond Power’s
write-offs were higher than average during both the 2016 and 2017 test

periods, as Mr. Small suggests?

14
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No. While the service periods for Respond Power’s write-off amounts include
some unpaid charges dating back to the time of the Polar Vortex in 2014, as Mr.
Small acknowledges in his rebuttal testimony, all EGSs experienced the same
market conditions that caused wholesale price spikes at that time.'' Moreover, as
explained in my direct testimony, unpaid charges that began accruing in 2013
were included in the calculation of the write-off percentages for all EGSs
participating in the Companies’ POR programs. The clawback provision’s write-
off screening measure does not hold any EGS to an absolute standard, but,
instead, provides a consistent comparison across the entire population of the
Companies’ EGSs where all data are derived and employed in the same way. As
a consequence, unpaid charges related to the Polar Vortex are not a unique driver

of Respond Power’s higher than average write-off percentage.

Is an average EGS price higher than 150% of the average PTC an
appropriate benchmark to identify excessive EGS pricing leading to higher

than average write-offs?

Yes. Mr. Small points out that the Companies’ PTCs have fluctuated by more
than 150% over the last five years. However, such v;ariation is irrelevant for two
primary reasons. First, the Companies used an average annual EGS price based
on annual revenues and customer usage (in kWh) and an average annual PTC in
applying the second prong of the screening test. Therefore, the variations of an

EGS’s price from the average PTC are smoothed out over a twelve-month period.

"'One of the strengths of the design of the clawback provision is that it automatically adjusts for anomalies
like the Polar Vortex that affect all EGSs because it compares any one EGS’s performance to the average
performance of all EGSs and, in addition, gives any individual EGS a “cushion” of 200%.

15
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Second, Mr. Small selectively compares the highest and lowest PTC for each
Company over a five-year period to arrive at his conclusion that the Companies’
PTC experienced wide swings of more than 150%. - During the applicable 2016
and 2017 test periods, the Companies experienced minimal fluctuations in the
PTC, with the maximum PTC only 15% over the average PTC for the two-year

time period.

Q. Mr. Small also contends that comparison of EGS prices to the PTC is not
“meaningful” because the PTC is established in a “regulated environment”

and does not reflect current market conditions.'> Do you agree?

A. No. Each Company’s PTC is derived from independently administered,
Commission-supervised auctions that solicit competitive bids from default service
suppliers. The prices bid by default service suppliers reflect the prevailing market
conditions at the time of bidding for the products being purchased and incorporate
the bidders’ view of market prices that will prevail when they supply power in the
future pursuant to the terms of the contracts being bid. Not surprisingly, Mr.
Small also fails to mention that during the 2016 and 2017 test periods, Respond
Power’s prices were not only more than 150% higher than the PTC but were also
some of the highest prices charged by any EGS serving residential and small

commercial customers in the Companies’ service areas.

Notably, Mr. Small’s contention that the PTC is an inappropriate benchmark for

excessive EGS prices is contradicted by Respond Power’s own marketing

"?Respond Power St. 1-R, pp. 11-12.
16
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materials provided in discovery. Those marketing materials suggest to customers
that Respond Power is competing against and offering savings from the PTC. For
example, Respond Power’s door-to-door marketing script for variable products

provides: [BEGIN CONFIDENTIAL)]

Sir/Ma’am this is all part of State Deregulation. See
BEFORE, there was NO COMPETITION so you
may have PAID MORE. AFTER
DEREGULATION, WITH COMPETITION, you
MAY see better rates...we use various strategic
purchasing methods to try and bring down costs as
well as save our customers money.

*%

We’re going to give you a variable rate with
possible savings of up to 10%.

Similarly, Respond Power’s door-to-door marketing script for fixed price

products references deregulation and utility prices:

Because of deregulation, you now have the ability
to choose a supplier. Respond Power is able to
purchase energy on the open market at competitive
rates, so we can provide you with price protection
on the supply portion of your bill.

*%
You will have peace of mind knowing that your
rates will not change no matter what happens to the
utility’s prices.
[END CONFIDENTIAL] See Confidential Exhibit KI.B-4R (Excerpts from

Confidential Respond II-1, Attachment A) (emphasis in original).

17
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Do you agree with Mr. Small’s contention that Respond Power would have to
“constantly” monitor the PTC and maintain prices at certain levels for all

customers?”?

No. Respond Power would only need to monitor the quarterly changes in the
PTC if it wishes to avoid triggering one of the two prongs of the test for assessing
a clawback charge. Moreover, Respond Power would not need to maintain
specific prices for all of its individual customers. Rather, Respond Power would
simply need to ascertain the average price it is charging in a Company’s service
area (which it is reasonable to assume Respond Power, as a participant in the
competitive EGS market, is doing in any event) and then maintain an average
price that is less than 150% of the average PTC. Obviously, setting the price
screen at 150% of the average PTC leaves Respond Power a healthy margin

within which to operate without triggering the clawback charge.

CONCLUSION

Does this complete your surrebuttal testimony?

Yes, it does.

BSee Respond Power St. 1-R, p. 30.
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COMMONWEALTH OF PENNSYLVANIA

A

OFFICE OF CONSUMER ADVOCATE
555 Walnut Street, 5th Fioor, Forum Place
Harrisburg. Pennsylvania 17101-1922 FAX (717) 7837152
(717) 783-5048 consumer@paoca.org
800-684-656¢

June 20, 2014

Rosemary Chiavetta

Secretary

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

RE:  Commonwealth of Pennsylvania, by Attorney General
KATHLEEN G. KANE. Through the Bureau ot Consumer
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Commonwealth of Pennsylvania. by
Attorney General KATHLEEN G, KANE,
Through the Bureau of Consumer Protection.

And
TANYA ) McCLOSKEY. Acting Consumer
Advocate.

Complainants
Docket No. C-2014-

RESPOND POWER LLC.
Respondent

JOINT COMPLAINT

AND NOW, comes the Commonwealth of Pennsylvania. by Attorney General
Kathleen G. Kane through the Bureau of Consumer Protection (Attorney General) and the Acting
Consumer  Advocate  Tanyva J. McCloskey (OCA) (collectively  referred  to as Joint
Complamants). who bring this action pursuant to the Public Lhility Code. 66 Pa. C.S. Ch. 28. the
Pennsylvania Public Ululity Commission’s regulations. 32 Pa. Code Ch. 34, 36 and 111, the
Lnfair Trade Practices and Consumer Protection Law. 73 P.S. § 201-1. ¢/ sey. (Consumer
Protection Law) und the Telemarketer Registration Act. 73 P.S. § 2241, er seq.

PRELIMINARY STATEMENTY

I This Jowst Cemplaint is brought in the public’s interest 1o address multiple

viofations ol Pennsvlvama law and Pennsyivania Public Uuhty Commission (Commission)



orders and regulations, whereby consumers were misled and deceived as to the price they would
pay for their electricity. all to their harm and detriment.
PARTIES
2. Tanya J. McCloskey is the Acting Consumer Advocate. The Office of Consumer

Advocate (OCA) is the agency authorized by law to represent the interests of utility consumers
betore the Commission. as provided in 71 P.S. § 309-1. ¢/ seq. The names and address of the
OCA’s attorneys are as follows:

Candis A. Tunilo

Assistant Consumer Advocate

Christy M. Appleby

Assistant Consumer Advocate

Office of Consumer Advocate

555 Walnut Street

5" Floor, Forum Place
Harrsburg, Pennsylvania 17101

3. The Attorney General is authorized by the Consumer Protection Law to bring an
action in the name of the Commonwealth of Pennsylvania to restrain by temporary or permanent
injunction unfair methods of competition and unfair or deceptive acts or practices in the conduct
of any trade or commerce as provided in 73 P.S. § 201-4.

4, The Consumer Protection taw further authorizes the Auomey General to take
such action when she has reason 1o believe that any person is using or is about to use a method,
act. or practice untawful under the Consumer Protection Law and when she determines that

proceedings would be in the public interest as provided in 73 P.S. § 201-4.

v

The Attornev General. as the chiet law officer of the Commonwealth of
Pennsylvania pursuant to Article IV § 4.1 of the Pennsylvania Constitution. is further authorized

to initiate and maintain this action. and does so. pursuant to the Commonwealth Attomeys Act.



71 Pa. Stat. § 732-204. The names and address of the Attorney General's attornevs are as
follows:

John M. Abel, Senior Deputy Attorney General

Nicole R. Beek. Deputy Attorney General

Bureau ot Consumer Protection

Oilfice of Attorney General

15" Floor, Strawberry Square

Hamsburg. Penansyvlvania 17120

0. Respond Power. LLC {Respondent) is a New York limited hability company
ficensed to supply clectric generation supplier services to residential. small commercial (25 kw
and under) and large commercial (over 25 kw) customers in the Allegheny Power. Duquesne
Light Company. Metropolitan Edison Company. Pennsylvania Electric Company, Pennsyvlvania
Power Company. PECO Energy Company. PPL Electric Utilities Corporation and UGI Utilities.
[nc. service termtories in Pennsylvania.  The Commission approved Respondent’s license
application by Order entered August 19, 2010 at Docket No. A-2010-2163898.

7. The Commission is responsible for regulating the service of electric generation
suppliers. as 1t relales to their activities in the marketing and sale of electricity and electric
serviees. Sce 66 Pa. C.S.§ 2809(e).

8. Respondent provides elecliic generation supplier (EGS) services to residential
customers, and as such. it must comply with applicable residential service regulations in

Chapters 34 and 36 ol the Commission’s regulations. See 32 Pa. Code Ch. 34 and 36. Sce also

license Application of Respond Power L1.C for Approval to Otfer. Render. Furnish or Supply

Electricity or Electric Generation Services as a Supplier of Retail Electric Power. Docket No. A-

2010-2163898. Order at 3 (Aug. 19. 2010y (Licensing Order).

9. Respondent must also comply with Chapter 111 of the Commission’s regulations.

See 32 P Code § 1111



10, Addutionally. Respondent must abide by all applicable federal and state laws and
Commission regulations. procedures and orders and ensure that its emplovees. representatives.

agents and independent contractors do so as well. See Licensing Order at 3.

Il.  Respondent offers variable rate electric generation supply to residential customers

in the service territories designated in the Licensing Order.

12. Upon information and belief. Respondent uses a variety of marketing and
advertising mediums to solicit residential customers tor its variable rate plan including door-to-
door. telephonic. internet. mass mail and print solicitations.

I3 Respondent. by advertising. marketing. and  selling variable rate  electric
generation service, 1s engaged in trade or commerce within the Commonwealth.

4. Among the consumers charged high variable prices by Respondent’s actions are
hundreds of citizens over the age of 60,

15, On or about February 10. 2014, the OCA began receiving a high volume of calls
and written correspondence from residential consumers on vanable rate plans with LGSs
regarding the level ol electric generation charges on the consumers” electric bills. The OCA has
received approximately 3.000 contacts from consumers regarding variable rates.

16. As of May 3020140 the OCA had collected nformation trom approximately 2.434
of its consumer contacts.

17.  Of the referenced 2434 contacts. 189 or 8% were from customers of Respond
Power,  OF the referenced 189 toml contacts. approximately 162 were telephone calls and
approximately 27 were written correspondence.

18. From February 270 2004 1o June 4. 200140 the Atlorney General received

approximateiv 39.007 telephone calls and 7.303 consumer complaints related w0 variable rates



charged by EGSs. Of the 7.303 consumer complaints, 320 or approximately 7% were against
Respondent.

19. Upon information and belief. trom January 1. 2014 to April 21. 2014,
approximately 300 Formal Complaints were filed at the Commission by customers regarding
variable rates charged by EGSs. Additionallv. upon information and belief. approximately 6,500
informal complaints and nearly 10.000 inquiries were made by consumers to the Commission
regarding variable rates charged by EGSs.  Of the approximately 203 Formal Complaint
reviewed by the OCA 1o date. approximately 20 or 10% were hled against Respondent.

COUNT I - MISLEADING AND DECEPTIVE CLAIMS OF AFFILIATION WITH
ELECTRIC DISTRIBUTION COMPANIES

20, The foregoing paragraphs are incorporated herein.

21, Of the referenced 27 customers that provided written correspondence and
information to the OCA. 4 or approximately 13% stated that the Respondent’s salesperson in the
initial sales contact represented that he or she was from the consumer’s electric distribution
company (LDC) and used this misrepresentation to induce the consumer 1o switch to
Respondent.

220 Ot the reterenced 320 consumer complaints received by the Attorney General. 13
complainants indicated that the Respondent’s salesperson claimed to be from the complainant’s
ZDC and used this misrepresentation to induce the complainant o switch to Respondent.

23, Of the referenced 20 Formal Compiaints filed at the Commission against
Respondent reviewed by the OCA to date. at least 4 or 20% ol the complainants averred that the
Respondent’'s door-to-door salesperson represented that he or she was from the complainant’s

EDC and used this misrepresentation to induce the complainant o switch to Respondent.



24 Sections 111.8 and 111.9 of the Commission’s regulations, 52 Pa. Code §§ 111.8
and 111.9, require that door-to-door salespeople:

o Prominenuy display his or her identitication badge issued by the EGS and
o Shall immediately identify himself or hersell” by name and the LGS he or
she represents and state that he or she is not working for and is

mdependent of the local distribution company.
23, The Commission’s regulations state that a licensed EGS is responsible {or any
fraudulent. deceptive or other unlawful marketing acts by its emplovees. agents and

representatives. See 32 Pu. Code § 34.43(1).

26. The Commission’s regulations require EGSs to train its agents on. inrer alia:
o Responsible and ethical sales practices:
o The proper completion of transaction documents: and
o The EGS’s disclosure statement.

See 32 Pa. Code § 111.3(a).

27, The Commission’s regulations require EGSs 1o monitor telephonic and door-to-
door marketing activities 1o ensure that their agents are providing accurate and complete
information and complying with applicable rules and regulations. See 32 Pa. Code § H1.3(e).

28, The Commission’s regulations require compliance with Pennsvlvania’s Unfair
Trade Practices and Consumer Protection Law, 73 P.5.§ 201-1. er sey.. (Consumer Protection
Faw). See 32 Pa. Code $§ 3 43(D and 111.12¢d) ).

29 The Consumer Protection Law detines “unfair or deceptive acts or practices™ as.
inrer alic:

o Passing off goads or services as those ol another:



o (ausing hikelhood ot confusion or of misunderstanding s 1o the source.
sponsorship. approval or certification of goods or services:

o (ausing likelthood ot conlusion or of misunderstanding as to alfiliation.
counnection or assoclation with, or certitication by. another:

o Representing that goods or services have sponsorship, approval.
characteristics. ingredients. uses, benefits or quantities that they do not
have or that a person has sponsorship. approval. status. afliliation. or
connection that he does not have:

o Disparaging the goods. services or business of another by Tfalse or
misleading representation of fact: and

o [ingaging m any other fraudulent or deceptive conduct which creates a

likelihood ol contusion ar of misunderstanding.

4

See 73 P.SO§ 208-2¢4)(0). (). (). (v). (vill) and (xx1).

30. It 1s averred. upon information and beliet, that Respondent’s employees. agents
and/or representatives have engaged in and continue o engage in activities that are traudulent
deceptive and/or in violation ol the Commission’s regulations and orders and the Consumer
Protection Law by:

a. Salespeople fatling to properly identify themselves as aftiliated with
Respond Power when engaging in door-to-door sales:

b. Salespeople failing 10 clearly state that they are not aftiliated with
consumetrs” local distribution companies when engaging in door-to-door sales:

<. Salespeople  deceiving conswmers by claiming to be athiliated with

consumers local distribution companies: and



d. Salespeople deceiving consumers in order 10 induce consumers to switch

to Respondent.
31, It is averred. upon information and belief. that Respondent has tailed to
adequately tramn and monitor its agents, as required by the Commission’s regulations. See 32 Pa.

Code §§ 1114 and 111.5

COUNT II - MISLEADING AND DECEPTIVE PROMISES OF SAVINGS

32, The foregoing paragraphs are incorporated herein.
33, Of the referenced 320 consumer complaints against Respondent received by the

Attorney General. 64 or approximately 12% of the complainants indicated that Respondent’s
salespeople stated that the consumers™ rates with Respondent would be competitive with their
EDCs’ rates (also referred to as the Price 1o Compare (PTCY) or would alwayvs be fower than or
equal to their EDCs’ rates as inducement for the complainants to switch to Respondent. These
complainants then received bills for Respondent’s generation supply that were at least two or
three times more than the P1C.

34 Of the referenced 320 consumer complaints against Respondent received by the
Attorney General. 57 or nearly 1% of the complainants indicated that Respondent’s salespeaple
promised guaranteed savings over the PTC as inducement for complainants to switch to
Respondent,  These complainants then received bills for Respondent’s generation supply that
were at feast two or three times more than the PTC.

33, Of the referenced 27 customers that provided written correspondence and
information to the OCA. 5 or approximately 18.3% swated that Respondent’s salespeople

promiscd guaranteed savings over the PTC as inducement for complainants to switch to



Respondent.  These complainants then received bills for Respondent's generation supply that
were at least two or three times more than the PTC.

36, Of the referenced 20 Formal Complaints filed at the Commission against
Respondent and reviewed by the OCA 1o date. at least 3 or 23% ol the complainants averred that
Respondent’s salespeople promised guaranteed savings over the PTC as inducement for
complainants to switch to Respondent. These complainants then received bills for Respondent's
generation supply that were at least two or three times more than the P'1C.

37. The Commission’s regulations state that a leensed 2GS is responsible for any
frauduleni. deceptive or other unlawlul marketing acts by its emplovees, agents and

representatives. See 32 Pa. Code § 54.43(1). ‘

38. The Commission’s regulations require compliance with the Consumer Protection

Law. Sce 32 Pa. Code §§ 34.43(Hand 111.12¢d)(1).
39. The Consumer Protection Law detines “unfuir or deceptive acls ur practices™ as.
inter ulia:
o Advertusing goods or services with the intent not o seli them as
advertised:
o Making false or misleading statements of tact concemning the reasons for.
existence of. or amoums of price reductions: and
o Enguging in any other fraudulem or deceptive conduct which creates a

tikelihood of confusion or of misunderstanding.

See 73 P.S.§ 200-204)0x), (xi) and (xxi).
40. It iy averred. upon information and beliet. that Respondent’s emplovees. ugents

and/or representatisves have engaged in and continue O engage in activities that are Fraudalent.



deceptive and/or in violation ol the Commission’s regulations and orders and the Consumer
Protection Law by promising savings that may not. and for many customers did not, materialize.

41, Additionally. as averred above, upon information and belief. Respondent has
failed to adequately train and monitor its agents, as required by the Commission’s regulations.
See 532 Pa. Code §§ 1114 and 111.5,

COUNT IIT - FAILING TO DISCLOSE MATERIAL TERMS

42, The foregoing paragraphs are incorporated herein.
43, Of the referenced 20 Formal Complaints filed at the Commission against

Respondent reviewed by the OCA to date. at least 5 or 25% of the complainants averred that they
were not informed by the Respondent’s salesperson that they had signed up lor a variable rate.
Respondent supplied some ol these complainants with Terms and Conditions of Service that did
not state whether the price was fixed or variable,

44, Of the referenced 520 consumer complaints against Respondent, received by the
Attorney General. 61 or nearly 12% of the complainants indicated that they were not informed
by the Respondent’s salesperson that they had signed up tor @ variable rate.  Further, 16
complainants provided sales ugreements with their consumer complaints that failed to indicate
whether they were for tixed or variable rate contracts.

43, Upon information and beliel. many of Respondent’s cusiomers believed they
were on a fixed rate plan. but Respondent charged these customers rates pursuant to a variable
rate plan.

46. The Comnussion’s regulations require that an EGS shall provide the customer

with a copy ot ifs disclosure statement. See 52 Pa, Code §8 34 Mbyand 111.11.

10



47 Section 111.12 requires suppliers © provide accurate and tmely information to

customers about their services and products. including their rates.  Sec 32 Pa. Code §
P 12(d )y

48.  The Commission’s regulations require that EGS prices billed must reflect the
marketed prices and the agreed-upon prices in the disclosure statement. See 32 Pa. Code §
S

49, Ifan EGS offers a variable price plan. its disclosure statement must include the
conditions of variability and the limits on price variability. See 32 Pa. Code § 34.5(¢)(2).

30.  Additionally. the EGS’s advertised prices must reflect the prices in its disclosure
statements and billed prices. See 32 Pa. Code § 34.7(a).

1. Pennsylvania’s Consumer Protection Law defines “unlair or deceplive acts or
practices™ as. infer alia. engaging in any other tfraudulent or deceptive conduct which creates a

likelihood of confusion or of misunderstanding. See 73 P.S. § 201-2(4)xxi}

52, 1t is averred. upon information and beliet. that Respondent has viotated and
continues to violate the Consumer Protection Law and the Commission’s regulations and orders
by failing to provide adequate price disclosures to customers and deceiving customers about the
rate they would be charged by Respondent.

33, Additonally. as averred above. upon information and beliel. Respondent has
failed to adequately train and monitor 11s agents. as required by the Commission’s regulations.
See 32 Pa. Code §§ 14 and 1S

COUNT 1V = DECEPTIVE AND MISLEADING WELCOME LETTER AND INSERTS

34 The foregoing paragraphs are incorporated heretn.

11



33, [n s Welcome Letters and Inserts 1o customers. Respondent warns 1o "BEWARYE

of FIXED PRICE otlerings™ and makes statements such as:

o

L4

[V

“We keep our customers by oftering real savings:”

“Respond Power offers REAL savings — NOT GIMMICKS:”

“Respond Power's main focus is to provide vou with great customer
service and access to historically proven savings on vour energy bills:”
Respond  Power s licensed and approved by the Public Utility
Commuission “AND by local utility’s [sic] to supply™ electricity:

Unlike other XGSs. Respond Power delivers “electricity at the best
available rates:”

The munagement of Respond Power is “proud ol the record that's been
built and they remain committed to the core principles on which the
company was founded: Lowering customers’ energy bills safely and
reliably and providing superior customer service:”

“IR Jest assured knowing that you are now with an industry lecader when it
comes to credibility and reliability in energy choice:™ and

“Should another energy company knock on vour door or reach vou on the
phene. proudly let them know that vou are a Major Energy customer and

to leave you alone.”

ce Welcome Letter and Inserts attached hereto as Appendix A,

6. The Commission’s regulations require compliance with Pennsvlvania’s Unfai

Trade Practices and Consumer Protection Law. 73 P.S.§ 200-1. e sey.. (Consumer Protection

Lawy See 32 Pa. Code §3 3445thand TH2(du ).

12



57 The Consumer Protection Law defines “unfair or deceptive acts or practices” as.
inter alic:

e Causing likelihood of confusion or of misunderstanding as to the source.
sponsorship. approval or certification of good or services:

s Causing likelihood of confusion or of misunderstanding as 1o atfiliation.
comnection or assoclation with. or certification by, another:

o Representing that goods or services have sponsorship. approval.
characteristics. ingredients, uses. benefits or quantites that (héy do not
have or that a person has sponsorship. approval. status. affiliation. or
connection that he does not have:

e Disparaging the goods. services or business of another by false or
misleading representation of fact:

e Advertising goods or services witl intent not o sell them as advertised:

e Muaking talse or misleading statements of fact concerning the reasons for.
existence of. or amounts of price reductions; and

o lPngaging m any other traudutent or deceptive vonduct which creates o
likelihood of conlusion or ol misunderstanding.

See 73 P.S.§ 201-2(m) (). (v ivinn. (x). (xi) and (xX1).

38, The Joint Complainants aver that the Respondent’s claims in its Welcome Lenter
and Inserts represent benefits of 1ts services that Respondent did not provide to its cusiomers and
EDC sponsorship that it does not have in vivlation of the Consumer Protection Law.

39. The foint Complainants aver that the Respondent’s claims in its Welcome fetier

and nserts were and are deceptive, which created and continues to create a bikelihood ol

13



confusion and misunderstanding for the Respondent’s customers in violation of the Consumer
Protection Law.

60.  The Joint Complainants aver that the Respondent’s claims in its Welcome Letter
and Inserts were and are disparaging of the oftfers of other EGSs in violation of the Consumer
Protection Law.

COUNT V - SLAMMING

61.  The foregoing paragraphs are incorporated herein.
62, Of the referenced 320 consumer complaints against Respondent received by the

Attorney General. 41 or nearly 8% of the complainants indicated that thev did not consent 1o
switch to Respondent.

63.  Of the referenced 27 customers that provided written correspondence and
information 1o the OCA, 2 or approximately 7.4% stated that they did not consent to switch to
Respondent.

64.  Of the referenced 20 Formal Complaints ftiled at the Commission against
Respondent reviewed by the OCA w date. 3 or 13% of the complainants averred that they did not
consent to switch to Respondent.

63. The Public Uitility Code and the Commission’s regulations prohibit swirching a
customer’s genceration supplier without the customer’s consent (i.¢. slamming). See 66 Pa. C.S.
§ 2807(dy1: 32 Pa. Code § 34.42(a)9).

66. [t is averred. upon information and belief. that Respondent has violated and
continues 1o vivlate the Public Utility Code and the Commission’s regulations and orders by

swilching customers to Respondent without the customers™ consent.

14



COUNT VI - LACK OF GOOD FAITH HANDLING OF COMPLAINTS

67.  The foregoing paragraphs are incorporated herein.
68.  Of the referenced 27 customers that provided written correspondence and

information tw the OCA. 16 or approximately 39% stated that when they attempted to contact
Respondent about the variabic rate charges on their bills. thev could not get through to the
Respondent on the telephone and/or their emails to the Respondent went unanswered.

69.  Of the referenced 27 customers that provided written correspondence and
information to the OCA. 4 or nearly 15% stated that when they spoke to a Respondent
representative about the inexplicably high weneration charges on their bills. the Respondent’s
representative stated that a refund would only be provided it the customers entered into a one-
vear fixed price agreement with Respondent. It the customer had already switched suppliers. the
Respondent representative refused to inquire further into the customer’s complaint.

70.  Of the referenced 20 Formal Complaints tiled at the Commission against
Respondent reviewed by the OCA to date. at least 11 or 353% of the complainants averred that
when they atlempted to contact Respondent about the variable rate charges on their bills, they
could not get through 1o the Respondent on the telephone and/or their emails to the Respondent
went unanswered.

71. Ot the referenced 320 consumer complaints against Respondent received by the
Attorney General. at least 76 or nearly 13% of the complainants indicated that when they
attempted 1o contact Respondent about the variable rate charges on their bills. theyv could not get
through 1o the Respondent on the telephone and/or their emails to the Respondent went

unanswered.



72.  The Commission’s regulations require EGSs to wtilize good faith, honesty and fair

dealing with residential customers. See 52 Pa. Code § 36.1(a). See also Licensing Order at 3.

73.  The Commission’s regulations sct forth the procedure for EGSs to use when they
receive notice of a dispute, including a billing dispute, from a residential customer. Upon notice
of such dispute. EGSs are required to investigate the matter. provide the customer with
information necessary to make an informed judgment and issuc a report to the customer within
30 days. See 52 Pa. Code §§ 56.141(a). 36.151 and 36.132.

74. It is averred. upon information and belief, that Respondent has violated and
continues to violate the Commission’s regulations and orders by failing to adequately staff its
call center, failing to provide reasonable access to Company representatives for purposes of
submitting complaints, failing to properly investigate customer disputes. failing o properly
notify custoners of the results of the Company’s investigation into a dispute when such
investigation was conduéted. and failing to utilize good faith. honesty and fair dealing in its
dealings with customers.

COUNT VH = FAILING TO PROVIDE ACCURATE PRICING INFORMATION

75.  The foregoing paragraphs are incorporated herein.
76. Respondent’s Disclosure Statement states as follows regarding variable pricing:
Electric

Variable Rate. Your price may vary trom month to month. This rate is set by
Respond Power and reflects their Generation Charge as reflected by the PJM Day-
Ahead Market. Installed capacity (the cost of reserve or standby power).
electricity lost on the transmission system (“losses™), estimated state taxes. and
any other costs that Respond Power incurs to deliver your electricity to your
clectric Uttlity’s Transmisston System (where they receive the electricity). For
their services, Respond Power adds a profit margin to the electricity and Respond
Power’s goal each and every month is to deliver your power at a price that is less
than what vou would have paid had vour [si¢c] purchased vour power trom vour
jocal utility company. however. due to market fluctuations and conditions.
Respond Power cannot always guarantee that every month you will see savings.

16



Commodity charges exclude Pennsyivania sales tax. if applicable.  You may
contact Respond Power for our current Variable Rate.

Respondent’s Disclosure Statement is attached hereto as Appendix B.

77. The Commission’s regulations require that variabic pricing terms include the
conditions of variability and the limits on price vanability, See 32 Pa. Code § 34.5(¢).

78.  The variable pricing terms of Respondent fail to adequately state the conditions ot
variabtlity and the limits on price variability in violation of the Commission’s regulation,

79, The Commission’s regulations require that EGSs “provide accurate information
about their electric generation  services using plain language and  common  terms i
communications with consumers.” See 32 Pa. Code § 34.43(1).

80.  Additionally. EGSs must provide information to consumers “in a lormat that
enables customers 1o compare the various electric generation services olfered and the prices
charged for cach tyvpe of service.” Id.

S1. The Commission’s regulations require compliance with the Consumer Protection

Law. See 32 Pa. Code & 54.43(Hand T2 1),

82 The Consumer Protection Law prohibits fraudulent or deceptive conduct which

creates a likelihood ot confusion or misunderstanding. Sec 73 P.S. § 201-2(4)(xxi).

83. It s beheved and therelore. averred that the Respondent has violated and
continues o vielate the Commission’s regulations and orders by failing to provide pricing
information  plain language and using common terms that consumers understand.

8. frurther, it 1s believed and theretore. averred that consumers could not determine
(rom the Disclosure Statement the price that they would or could be charged by the Respondent

ar how the price would be caleulated by Respondent.

17



85. It is believed and therefore. averred that Respondent violated and continues to
violate the Commission’s regulations and orders by failing to provide information to its
customers in a manner that would allow them to compare offers.

COUNT VIII-PRICES NONCONFORMING TO DISCLOSURE STATEMENT

86.  The foregoing paragraphs are incorporated herein.

87.  Upon information and belief. Respondent charged its variable rate customers
prices at least as high as $0.40 per kWh for electricity.

88. It is averred, upon information and belict, that Respondent’s prices charged to
customiers in carly 2014 were not reflective of the cost to serve residential customers.

89. By way ol example. the cost to serve the average residential heating customer in
January 2014 should not have exceeded approximately $0.23 per kWh. See Affidavit of Dr.
Steven L. Estomin. attached hereto as Appendix C.

90.  1tis averred. upon information and belief, that the aforementioned prices do not
conform to the variable rate pricing provision of Respondent’s Disclosure Statement.

COUNT IX- FAILURE TO COMPLY WITH THE TELEMARKETER REGISTRATION

ACT
91.  The foregoing paragraphs are incorporated herein.
92. Of the 320 consumer complaints against Respondent received by the Attorney

General, at least 54 or approximately 0% of the complainants received a telemarketing call
from the Respondent. which initiated the complainants’ switch to Respondent.
93.  The Commission’s regulations require EGSs to comply with the Telemarketer

Registration Act. 73 P.S. § 2241, ¢f sey. See 52 Pa. Code § 111.10ca)(1).

18



94. When Respondent sells its goods or services through the use of a telemarketing
call. the Telemarketer Registration Act requires the Respondent to reduce any sale of goods or
services made during such call to a written contract and obtain the consumer’s signature on the
written contract. See 73 P.S. § 2243au 7).

93, Additionally. the Telemarketer Registration Act requires the Respondent to
provide consumers with a contract that contamns. imer alia. the tollowimng:

o A detailed description of the consumer goods and services purchased
which shall match the oral description given in the telemarketing
solicitation:

e Anyv oral or written representations made during the telemarketing
solicitation: and

o A statement that reads: “You are not obligated to pay any money unless
you sign this contract and return it to the seller.”

Sce 73 PS8 2245(¢).

96, Respondent fatled 10 provide consumers with a contract that contained all ot the
required information set forth i Sections 2245(ax7) and 2245c¢) of the Telemarketer
Registration Act. 73 P.S0§ 2245@ayn7) und (¢). and has therefore. violated and continues o
violate the Commission’s regulations and orders and the Tetemurketer Registration Act.

97. Uinder the Telemarketer Registration Act. any violation of 73 P.S. § 2241, er seq.
s also a vielation of the Consumer Protection Law, See 73 P.S. § 2246(a),

8. The Commission’s regulations require that ECGSs comply with the Telemarketer
Registration Act and the Consumer Proteciion Law.  See 32 Pa. Code §§ 344311 and

P 20



99, By failing to provide a contract that complies with the Telemarketer Registration

Act, Respondent has also violated and continues to violate the Consumer Protection Law.
RELIEF

100.  The foregoing paragraphs are incorporated herein.

101, Pursuant to Section 34.42 ot the Commission’s regulations, 52 Pa. Code § 54.42.
the Commission may suspend or revoke an EGS’s license and impose civil penalties for the
following EGS conduct:

e [ailure to lollow the principles in 32 Pa. Code § 54.43;

o Violation of applicable provisions of the Public Utility Code. Commission
rcgulations‘ and Commission orders:

o Violation of the consumer protection law; and

o The transfer of a consumer without the consumer’s consent.

102, Under the Consumer Protection Law. it is appropriate to0 impose a permanent
injunction to restrain and prevent violations of the Consumer Protection Law and restore to any
person in interest any moneys or property that may have been acquired by means of any violation
of the Consumer Protection Law. See 73 P.S. § 201-4.1.

103.  As oullined above, Respondent violated and continues to violate the Public Utility
Code. Commission regulations and orders, the Consumer Protection Law. the Telemarketer

Registration Act and its Licensing QOrder.

WHEREFORE. Jount Complainants Attorney General Kathleen G. Kane. through the
Bureau of Consumer Protection, and Tanya J. McCloskev. Acting Consumer Advocate.

respectiully request that the Commission take the folfowing actions:
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Al Consolidate all similar pending tormal complaints against Respondent with this
Joint Complaint:

B. Find that Respondent violated the Telemarketing Registration Act. the Consumer
Protection Law, the Public Utility Code. and the Commission’s regulations and orders. as
specified in the foregoing Joint Complaint. and revoke or suspend Respondent’s EGS license;

C. Find that Respondent violated the Telemarketing Registration Act, the Consumer
Protection law. the Public Utlity Code. and the Commission’s regulations and orders. as
specified in the foregoing Joint Complaint. and impose a civil penalty;

D. Order Respondent to provide appropriate restitution. including without limitation
to. refunding all charges to its consumers that were over and above the Price To Compare in the
customers’ respective service territories from January 1. 2014 through the date of resolution of
this matter. as well as any fate. cancellation and/or termination fees and/or other such penalties
charged o customers as a result of Respondent’s chaypes and customers leaving Respondent 1o
obtain generation service elsewhere:

E. Order Respondent to prohibit its salespeople trom stating or otherwise insinuating
that they are employed by or in any way afiihiated with consumers’ focal distribution companies:

b Order Respondent o prohibit its salespeople from deceiving consumers about
their choices relating to electric generation:

G. Order Respondent to prohibit its salespeople from making price guarantees o
consumers that are deceiving and inaccurate:

H. Order Respondent to cease and desist switching consumers {o its generation

service without their explicit consent:
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l. Order Respondent to implement proper customer dispute procedures and
adequately statf. train and monitor all emplovees and agents in such procedures:

J. Order Respondent to discontinue all other marketing practices that violate the
Telemarketing Registration Act, the Consumer Protection Law. the Public Utility Code. and the

Commission’s regulations or orders; and

K. Impose any other such relief’ that the Commission deems appropriate in this
matter.
Respectfully submitted.
’\\/ Fal
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- 1John M. f\be( Candis A. Tunilo
\'Se;aior Deputy Attormey General PA Attorney L.D. 89891

PA Attorney [.D. 47313

Christy M. Appleby
Nicole R. Beck PA Attorney 1.D. 85824
Deputy Attorney General Assistant Consumer Advocates
PA Attornev LD, 313325

Office of Consumer Advocate

Bureau ot Consumer Protection 355 Walnut Strect

Office of Attorney General 5" Floor. Forum Place

15" Floor. Strawberry Syuare Harrisburg, PA 17101-1923
Harrisburg. PA 17120 1:(717) 783-3048

T(717) 787-9707 F:(717)783-7152

Foq717) 787-1190 ctunilo/gipaoca.org
jubel@attorneygeneral.gov capplebyi@paoca.ory

nbecki@attorneygeneral.gov

Counsel tor: Counsel for:
Kathleen G. Kane. Attorney General Tanva J. McCloskey
Bureau of Consumer Protection Acting Consumer Advocate
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Welcome to Respond Power: The Ot'ﬁ;:_iz;lmli'.nergy Partner of Madison Square Garden and The New York Knicks.

We wanted to take a moment to let you know about some of the terrific benefits and advantages of being our
customer. First and foremost, as the Official Energy Partner of Madison Square Garden and the New York Knicks,
rest assured knowing that you are now with an industry leader when it comes to credibility and reliability in energy
choice. Should another energy company knock on your door or reach you on the phone, proudly let them know that
vou are a Major Energy customer and to leave you alone. You'll be happy you did. Additionally, please keep in mind
that you are not leaving your local utility company. They will still service and deliver your energy and continue to
read your meter and send you bills. That will never change.

IMPROVEMENTS WHAT STAYS THE SAME
¢ Competitive rates, historical annual savings o Utility still delivers your energy safely

 Each customer supports our donation to
the Alex’s Lemonade Stand Foundation
= Earn $25 for every referral

* Monthly sweepstakes, superior custormer
service, leaders in the energy industry » Stili only receive one bill

e Utility still maintains your lines

» Utility still responds 1o any
emergencies

Enclosed is a diagram that clearly shows vou what changes you can and can't expect to see on your next bill. So
welcome again to the best of both worlds — competilive rates vn your energy supply, incredible added-value benefits
by being our customer and the security of knowing that - as the Ofhicial Energy Partner of Madison Square Garden
and the New York Knicks — Major Energy is both credible and reliable.

I at any time you have any questions, please give us a call at 877-973-7763 or emai! us at service@respondpower.com
and one of our Customer Service Specialists will be happy to assist you.

Thank vou for your support and welcome!

, e
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Christopher lohnson
Director of Customer Service and Quality Controt
Respond Power



ESPOND<G>P O W E R K
5B T T A

]
< RIhSile

ALLACCTED
v RREHESS ¢

PLEASE SAVE THIS IMPORTANT INFO

Congratulations on registering with Respond Power! We hope you enjoy the savings on
your future electric Bills. Be aware that other supply companies may visit, call
or mail you. ifthey do, please be aware of the following:

1) BEWARE of FIXED PRICE offerings, also known as "Price Protection” plans. IF prices

drop, as they often do, you may find yourself paying MORE than your neighbors
because you are contractually LOCKED into a higher price.

e For this reason Respond Power offers Variable Pricing that reflects true
market conditions and provides potential savings of up to 10%.

2) BEWARE of Contracts with Cancellation Fees

o While Respond Power asks for a 12-month commitment, we have

NO Cancellation Fees. We keep our customers by offering real savings
NOT cancellation fees.

3) BEWARE of "Special Gift” offerings such as Gift Cards. They are often tied to higher rates
and contracts and high cancellation fees.

o Respond Power offers REAL savings - NOT GIMMICKS.

4) MAKE SURE that any supply company you consider is accredited by the Betler Business
Bureau. Look for the BBB logo on their order forms and 1D badges.

e Respond Power is an affiliate of Major Energy Services and is
“A Rated” with'the Better:Business Bureau.-
5) YOU WILL receive a confirmation letter from PECO stating. “"PECY) muy shut- ol your service

if vo fail o pav either vour EGS charges or your PECO delivery ehiarges on nme”

o Do Not let this letter concern you. The fact is that PECO may shut-off your

service for non-payment REGARDLESS if you choose to save with Respond
Power or not.

Any Questions?

Please Call 877-973-7763



Other supply companies may visit, call or mail you with offers.
Please be aware of the following:

Other supply companies’ offers may include long 1zrm contracts and cancellation faes.

Respond Pawer & Major Energy have NC long term contracts ana NO Cancellation Fees. We work to keep our
custormers by offermg cormpetitive gricing and superior customer servize.

Sr g"" mic'»ta sushoas S b
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At Major Energy & Respond Power we work to keep our customars by offenng competitive pricing and superior
cusiomer *arvwe NOT hy offsving gimmickz Our savings expectations are based on historical annual savings.
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Respond Power is an affiliate of Maior Energy Services: an "4 Rated” supply company with the Betier Business
Bureau, Tnis is evidenced by the fago on our apphications,

- FROUS 2D ‘T"C'l..fh \FL"H)UP -

Al 7; Lemonade Stand -

! FOURINATION FOR CHILDHOOD CAMCER | .:""‘




= . _..A,,________.___.__-_.L. -

[ 1 XS Lﬁmﬂnaae Stﬂn\,. Sy ]

U FOUNDATION FOR CHILDHOOD CANCER U

Major Energy & Respond Power Reaffirm Commitment To Battling Childhood Cancer, Announce Continued
Support For Alex’s Lemonade Stand Foundation

Philadelphia, PA (August 13. 2012} - Major Energy and Respond Power ara proud ta announce the extension of
their partnership with Alex's Lemonade Stand Foundation, a nonprofit dedicaied o finding cures for all childhood
cancers. Major Energy and Respond Power, which serve residential and commercial cuslomers in New York,
Maryland and Pennsylvania markets. will continue their support of the battie agains: ahitdhood cancer after a
successful campaign in 2011,

Kicking off in June of 2011, Major Energy and Respond Power has been on an awareness mission to iniroduce their
customers, current and future, to Alex's story and ways in which individuals can join them in supparting Alex's
Lemonade Stand Foundation. The companies have been working to spread the word about the Foundation and their
support through any means possible including in newsletters and sales materials, through social media channels and
on their respective websites, Currently there are links on the Major Energy and Respond Power websites connecting
visitors directly to AlexsLemonade.org to learn more, how to host their own lemonade stands or make a donation,
The companies are also hoping to plan additional fundraising initiatives in the coming year to further their support.

*Having the opportunity over the course of the last year to support Alex's Lemonade Stand has been extremely
humbting, particularly because they are in our backyard and touch so many of our neighbors, friends and family,"
explains Eliott Wolbrom, Director of Marketing for Major Energy and Respand Power. "It is with that in mind that we
are proud to announce a five-foid increase in contributions to Alex's Lemonade Stand Foundation this year. Having
access {o miltions of people through various channels, Major Energy and Respond Power will use this multi-channeled
exposure to disseminate Alex’s message from all angles.”

ABOUT MAJOR ENERGY AND RESPOND POWER

Founded in 2005 by energy industry veterans, Major Energy and Respend Power serve residential and commercial
customers in the dereguiated natural gas and 2lectric markets of New York, Pennsylvania and Maryland. Additionalty.
they are licensed and approved by ihe respective Stats Public Sarvice or Public Utility Commissions AND by local
utility’s to supply natural gas and electricity.

New York based, Major koergy and Respond Powsar are aifikated companies famiiiar with the enargy needs of their
sustomers. Their management team has combined decades of sxperiznce in tha enargy relall markeiplace witn
Jedication and passion w help residential and business customnears reduce their enargy costs Unlike other ESCOs,
Major Energy and Respond Power not only deliver gas and elzctricity al the best availabie rates, but alse give
consumers the 1ols 1o manage and monitor your engrgy aonsimption and contiol your costs, such as the
aroundbraaking Respond Power Rewards program,

nould revolve around the lifestyle of
been buill and they reimam
stomars' enargy bills safely and

The management of Major Energy and Respond Powsar undarsiand that energy
their customers and not the ather way around. Thay are o Dud o1 the racond Ur] i's
committed o the core principles on which the company was Tounded: Lowering cu
reliably and providing superior customer sarvics

About Alex's Lemonade Stand Foundation

Alex's Lemanade Stand 7 JLHO&IIUH (ALSF ] emzrged irom the frent yard lsimonads stand of cancar patient Alexandra
"Alex” Scott (1996-2004). In 2000, 4-year-oid Alex announcsd that sie wanted to hold a lemenade stand to raise
monegy 1o help find a cure for all children with cancer. Since Alea held that first stand, the Foundation bearing her
name has evolved inia a national fundraising movemsnt, carmpiets with thousands of suppeiters across e country
cafrying on her lagacy of hope. To dale. Alex’s Lemonade Stand Foundation, a rmg;_) ered 5011¢)3 chanty, has raised
more than $55 million toward fulfilling Alex's dream of finding 5 cure. funding ovar 250 pediatric cancer reseanzh
projzats nationally. Fai morg information on Alex's Lemnnade Stand Foundation, wsit AIestemonade.org.

RESPOND<PPOWER ()
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Buchgraund R b i 1 i
Rospond FOve 18 licgased ty tha Penssylvania Pubic LIl Lamemssion L iz
electtiaty m Penasylvanis Dur PUC license nunoer 15 A-2010-2 $536598

tAajat ENETQY 1S kownsed Dy the Pernyivants Punlic Wiinty l:‘/,:,nnn'»miuu 12 )M @NGE SERDIY NN N33
in Peansyivania. Our PUC heensa number is A-2103-2118835

e set he commodity prices and chargas 1al you pay Ine Pulthe Uity £6m
Aistribution prices and sarvices.

Right of Aescission — You may cancet s agreemans at asy NG LRTGIE MM GHd A Hio hrd Lusiicss,
day afef recaiving this disclosure by contacting: Respond Pavet for i;lccitlrlt‘( a1 BTF-ATETIRY,
ajor Enerqy tor Gas o1 1-888-605 K760 L3I witing bt i adediess Usted beigw,

Definitions
Basic Charges

Gas ’t 2 , R TR
Commulity Chaigas - The charges (or e natural gas prodiucl which 18 SOl eithar in gubh: et o1
dnkathelms.

Distrdution Charges — The charges iur the dehvery of faILEE gas frans e ndy gale io s onsumer,
Electric . )

Commadity Chargas - The charmes for the eleciicily wmeh s solt whht vall te: tided in Kilosait Houes
tkWn).

Benambon Charga ~ Charge fof produetion of hectagity.:

Transmission Charge —~ Charge for moving high voltage cleutnzdy from & 4
diglribution kines of an efecinc distnbulon campany

r3uen {aohly 12 e

Terms of Service !
1. Bogi¢ Setvice Prices. hamize Basic Services you are HIng [or and o plices

Gas

Varlabie Rate. Your prico may vary from month o month, This rate is sel by Maior Eneigy and retlecis
their commadity cost of gas as reflected by The NYMEX last.day softio of an averaye of the last 2

days priof o Seftls, pipel P ion from the tion area (usug"y the Gult of Mexico).
nxturat gas (ot on the interstate and locat distobution gipelines (‘lossas’), asnm‘qiltsd‘ sinte Pxps: F1%]
any oingr tosts that Faajor enerry ncurs 10 dativer yaur natucal gas ‘o youwr Nawsal Gas Utifity's "Cay
Gate” {where they recoive the gas), For thes services, Mejor Energy aads a profit mangid 1o 1he qas
and Major Energy’s goal nach and every monih is W delver yous gas at 8 price that is lass than what
yau wauld have paid had your puichased your gas from your ocal utijly company, howaver, due
manke! Nuctuations and conditions, Major Energy can not always quaraniee that evary month you w
spe savings. Commodity chargus vxclode Pennsylvania sales tax, it appbcebie. ou may cantact Mag
Energy lar aur cument Vadalie Rate.

Fixad Bate. This is a rale that does not zhango over a fized pesiod of tme. taor Enargy offers varous
iengths of Yime lor Fixed Bales Typicaily, mosl lerms ate aithar ko 6, 12 s 168 1nombs tAujor Energy
will bill you a wul price using the same unils as your currens Natural Gas Dhsinbubon Company (Mef,
Ced or 1herms) The Fixeo Rate Includns ostimated tolal stat: tares bul exzudas Parnsylvinls siles
:ax, i applicable.

Electric

Variable Rate. ‘tour prics may vary ttam month 1o monih. This rate 1s set by Hespond Power and
sedlects Iheir G licn Charge as d by tho PUM Day-Aheed Market, Installed capacity the

ot
-
¢
H
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ACES LLC, AFFIIATES OISCLOSURE STATEMENT

6. Dispute Froceourss. Lontacl us wili any Quealisns Cocemits) nue letms of Servkie, You miy ol
the PLC it you are noi satistivd after discussng your mims v us,

7. Asglgnment. Customer may not assign its interests in and deleyate its obigations under this
Agteaman) vathout the exprass witten conseat of Respond Power andior Major Ensrgy, Affillats
miay sehl, ransfer, piedyge, or assign lhe agcouns, revenuas, of procaeds heray!, in conrechion with
any fingnang agr2enenl and iy assign this Agreoment 10 anotier energy supplias, energy saranas
company or othar antdy as authorized by the Pennsylvania PUC

8. Refund Policy. As the cammotly supplied sider this Agreemaent is inimediaiely uned and
consumad by Customier upan delivery, it |s nal prackical to rafurrt the product subjsc this Agreemaent,
20d therelore rehunds with respect ta tha commoddy sre not provided.

9. Tie. Customer and Respond Power and/or Major Energy agree 1hat litl to, conlrot of, and risk ot
ioss 10 the elecingity and gas supplied by Alfiates under this Agresment will transfer (om Alfiliates to
Custerner,at the Salzs Poim(s). Affidates will indemnity and hold harmlags Customer from a4l taxes,
;oya!!i_es. fues of oifver chargies incuned betote Gitle passes with tespet 1o the elecincity provided
Wreunder.

10, Wamranty. This Agreernent. including any enoilment tonit and applicabla atachmants, as wrilen
mahes up the enlile Agreement belwean Customer and Respond Power andfor Major Enprgy. Afitiates
make no repie jona o1 ies other thar those oxpressty set fonh in this Agreement. and
Athhates axpressly disclaims alt other wairanties, express or implied, including marchaniabikty and
nass for a panicular yse.

11. Force Majeure, Affitiales wiil make commercially reasonable stfons to provide electricity and
nairal gas hereunder but do not quarantes a continuous supply of elecuicty and natural gas 0
Customer. Cerain causes and avenis out of the control of Affliates (*Force Majeure Events') may
te3ult n intarruptions in secvice. Aftihales will not be able o any such interruptians caused by 3
Force Majeure Evenl, and Affisales are not and shall not be liable for damages caused by Fotce
tMapsure Events. Force Majcure Events shall indlude acts of God, fisa, load, storm, lenorism, war,
&vil dislurbanco, acts of any governmental authorty, accidents, stnkes, l2bor disputes ot problems,
required maintendnce werk, inability to access the local distribution ulilty system, non-perirmance by
Ihe Elecirc or Gas Distnbution Company (including, bul nol limitea 0, a faciflty oulage on s electric
distnbution lings), changes in laws, rules, or regulations of any governmental authorty or any nthar
cause beyond Respond Power's andior Major Eneray's contral.

12, Liability. .6 ramedy in any claim or suil by Cusiomnor against Huspond Power anid/or Major
Energy will be solely hmied to dwect actuat damages. All other remedies al iaw of in equily are

fereby watved. In no cvent wilt sither Respund Power or Major Erargy or Customer be lizble for
consequential, Incidentsl, indWect, special or punitive damizges. 1hase kmitations apply withou) regard
ta the cause of any llahity or damages, There are no thutd-party beneliartas to this Agreement.

13. Cholea of Laws. Venue for any iawsus twoughi 1o entarce any term o condition nf this Agreament
«r 1o Gonstrug the lemms hereod shall Ba oxclusivedy in Ihe Stale of Pennsyivania. This Ag 1 shatt
Lie constiued under and shall be guvernad by tha laws of the State ol Peansytvana wihaut regard ta
the appticanon of its conthicts of law principlos.

14. Aegulatory Changes. If at sorne futuse date there is a change in any law, fule, regulation ar
pricing struclure whaseby Major is prevented, prohitited or trusirated from caimying ool e terms of the
Agreament, a1 its sole discretion Mygor shall have the nght {o cancel this Agreement an 15 days’ notics
1o Cuslomot.

15. Emergency Service In Uie event of an electricity or niuial gas emergency of seivice mienuphion.,

cuntact your local Eleclne Distribution Company (‘EDC”) or Natural Gas Disinbution Cotmpany.
{"NGDCT) at ona of the telephone numbers kSiod bekav. You should 2150 canlact your Incal emergency

cosl of reservea of standbly power), electricity lost an the transaussion system (os:es™, oS! d
stale taxes, and any oiher cosis thal Respond Powar incurs lo delwer yaur elec

ity 10 your slectic
Utility's Transmission Systom (whete they recerve tha eloctricily). For thelr sarvices, Responn Pouer
aeess a profit masgin o the siecinaly and Respong Powar's goal each and every manth is 1o delbvar
your power al & ptice that is less than whal you wouls have pald had your purchased your pewer liom
your locai utility comparny, howaver, due 10 rmaskel fluctualions and conditlans, H espund Power va s
always quarantsa (hal every month you will see savings. Commadty chaiges exciude Prousylvania
sales 1ax. #f 2pplicable. Yau inay contact Respond Powes tor our current Vanahie Rate.
Fixed Rate. [his is 4 rala thal does not changa over 3 bixed peaod of ime. Saspon Fowi: atiers
varipus lengths of line for Fixed Rates. Typically, most terms are dther for 8, }Z! ot 18 months
Aaspond Power will bill you a unit price using e ssme units, as your current Electne Disinbuto:
Cornpany tkWh). Tha Fixad Rale includes ~stimated Iplal slaie 1axes bul kxcludes Pennsylvans saiz
iy, ) apphcable.
2. Length of Agreement anct Repewal Terms. You wilt buy youf elecinim ¢ vbien gas or e
whiova steet addrass trom Respong Power andiar Man Enmgy wallectvely and, 3 ndivicuatly o
the case may be hareafter “Affillates”) beginning on a gate set by your Lozal (hsinbution Comparny.
inereinaftes “LDCY) and wil conbnue for 12 months (unless stated alhavise of 4 Fiard Pure deisy,
It thiz Agreemant 15 for B fixed rate and N0 New Reed fate 15 501, ten s Adreement vall (e-niw 1ar
surceseive 12 monih penods under & Vanialle Rale unless if 15 ancetind pursuan) lo Ssction - betow
uf cusighier notties Respoad Povar and/or Malor Erergy by mail or phone af lza«t 45 days pros i the
12 sonth anarersary of the cantract date. I is Agreement is for a Vadabta Ride, han ihis Agredment
vl also Pe-new for successive 12 month penods under a Yarlable Fate unless itis cancelled purssant
o Sextion -} Delow of cusiomay nohhios Respand Pawer andior Major Enerqy by enad ar pliunz 3l
415 days prior 10 the 12 month anmivetsary of the contract daie.
3. Penalties, Fees and £ 3 yOUr agreemant 4§ 1or o Fiked Rote, vou e noj onest durind
the durabinn ol the Fived Rale agreement I customer cancels Fixed Rate amecmient gunre the Fiaed
Rata tarm, Ihan Respond Powes vill assess a peaalty of 2¢ per kWh muldpiied by the amounf of JWh
ramainieg for ihe duradon under the Fixed Rale agreemant sndioc Major Enzty wilf ssszes o penalty
of 20¢ per them muliplied by the smuunl of thams iemaimng (or e dursfon ehder the Faoad A
agreemant This Fee will &2 due 30 diys sher cancelation of contiaet,
4. Cancellation Provisions. If Customer cancels ts agroemerd, than L
Respand Power sleciric ut Major Enargy gus charges until Customer el
another supphas, Thete ate ng canceliabton ees tac Yaible Rale custamers

iwnes s hahla for a1
i the L0DC 0r noes

I S usiogBEs Slecing of Jas sarvica in teeminated by the LDC tor tearans of nnn gayment or 120 eny
wAner reason, his wdl auomalualty vod tha contrac! betwesn Cusiomer & Rasplni] Paar andfos
I4ajo: Enargy, and Responad Power and/or Mujor Energy Wikl also cincel i coraret, In thig nvent. i
usicet was bong sarved by Respond Powor or Major Enargy under a Fixed Rate plnr, ¢ 1os val,
st he 2AbIA jor the Frred ARte panaily As 2xptained atmve n Number 3

it, e 10 Sigadicant charges in the structuce of iho deregulated Peansylvania e
1as Markel ar 1r uny other feason televant In Respand Pover’s abiliy 1o supply pivetredy o b
Energy's bty to supply naluat gas in Pennsybvniz, o Decidnes no lengal laasitbie od practcal
Heapand Fowa? o Supply alectunly or Major Energy 10 sULPlY Natursi 4as i Ferisylvani 4 my
L (h@ ITKe s an elzClws o nangt gan ruppliee, thien Respend Puve
megiily ot of s fachn vnng and wal advise vou ¢l your avasiable choices No peng
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5. Agreemunt ExpirnlionyChonge i Feren, 1 you haye: 3% R0 30aeinl |
APEGRCHITY) N gATIOH aie fe wnen. Wor QRLGOSY
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e \. PECO Eratygy 1-800-841-4141, Columbia Gas ol PA 1-800-460-4332. UGH Utikties 1-BUD-
609-4844, Nalicnal Fual Gas of PA 1-800-44:4-3130, PPL 1-800-342-5775, Ponelec/Mol-E4WPP
1-838-544-4877. Duguesne Light t-888-393-7000.

16. Partigs Bound, This Aqraemon 1S binding upon Ihg parties nereto and thoit (xspecine SUCti*sins
and fegal nssigrs.

17. Bliing and Payment. You will receiviz one tait om your ulllity, ehich will includ2 cur angrges as
well 3s your uliily chasges The rules of the ulilly will appiy to the biling and collection of monies owed
ViU st make payniant direcily ks and 1o the order ol your ulifity, k31 both wblity ransportstion charqes
and cwn enargy charges Past-due charges may incur a late fee of 1.5% per month or the interest (ata
Lasted in yaur utthty's kasift. {1 you fill 1o remit payinent when due of if you preach any of the other
namis and condinons of the Agraement, then, in addition 10 any olher ramedies wo gy lave, we pavr
1N NGNI 19 tdmirale the Agraemant, in wholg of with respect to any particular account(s) coveo:d Ly
the: Agreement, upon 45 days' witten notice, ptuvided thal you o ool maks paymunt of 0anect the
preblem that caused the torminstion wilhin the 45-gay penad. The Utihly inay tequest a seconty dapasy
iur armounts which include Supplier changes,

18. Einail. Pro g tnail addiess eonantules acesprance o1 Guz temers nriiimend in the eathly
a-nawsielle

19. Contacl Information.
Respond Power, LLC

GO Dutch Hdl R, Suite 250
frangebum HY 10862
1877-9-RESPND {148
tespontpovier.com

Gas Custnhution Campany
Proviger ol Last Beson
PECD ENERGY

2301 Market Street
Philyreiph.a, PA 191131
Phune. 1-400-4R4-4000

200 e

Magr Encrgy, LLC

100 Culch Hil Bd,, Sune 230
iangebnig 8Y 18962
1-RBE-MAJOR-50 { 1-8854575 £7hy
Vivee RITENANGY.ION]

Zolunbii Gas of Pennsylvanz
501 Tethnology Dfive
Canonsburg, PA 158317

. . Phone: 1-838- 4602332
Electric Distndubon Company (20DC] ang -

Provider 5| Rreson UG Gas
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BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

AFFIDAVIT
OF

STEVEN L. ESTOMIN. Ph.D.

JUNE 19, 2014

EXETER

ASSOCIATES, INC.
10480 Litle Patuxent Parkway
Suite 200
Columtya, Marylang 211044



AFFIDAVIT

1. My name is Steven L. Estomin. | am a Senior Economist and Principal with Exeter
Associates. inc.. an cconomics consulting firm. My business address is 10480 Little

Patuxent Parkway. Suite 300. Columbia. Maryland 21044,

2 At the request of the Pennsylvania Office of Consumer Advocate (OCA). | performed an
analysis addressing residential variable rate pricing in Pennsvlivania during the winter of
2014, Specifically. | conducted an analvsis regarding day-ahead and real-time market

prices for electne energy during the winter of 26014,

3. Separate analyses werce conducted for electric space heating and non-electric space
heating residential customenrs.
4. Separate analyses were conducted for the residential customers in the following Electrie
Distribution Company (EDC) service termtories:
- Allegheny Power System (APS}
«  Duguesne Light Company {DLCY
« Metropohitan Edison Company (Mct-Ed)
. PECO
« Penclee
«  PPL Utihties {PPL)
5. The categories of generation costs included in the anatvses are:

«  Energy cost {the cost of energy detivered (o the relevant EDC zone) - both day-
ahead and real-timie prices were relied upon

« Costof Alternative Lnergy Portfolio Standard compliance

Affidavit of Steven L. Estomin Page |




- Capacity cost

« Cost of angiltary services. margin (ie.. prohit) and risk.
0. Prices were calculated for four separate 4-week billing cyvcles:

« January | through January 30

« lanuary 8 through February 6

« January 15 through February 13

« January 22 through February 20

~}

The APS and Duguesne zones exhibit the lowest total all-in. per-MWh gencration costs,
varving from approximatcly $70 per MWh (based on real-time energy prices for the
Duquesne zone over the January 8 through February 6 billing cycle) to approximatety
$133 per MWh (based on day-ahead energy prices tor the APS zone over the lanuary 13

through February 13 billing cycele).

N. Costs tor the remaining four zones are similar to cach other and range from a total cost ot
approximately $129 per MW (based on real-time energy prices for the Penelec zone for
non-space heat customers over the January 8 through February 6 billing evele) to
approximaltely $228 per MWh (hased on day-ahead energy prices tor the PECO zone for

space heatimg customers over the Janwary | through February 30 billing cvele).

0. The results obtained from this analysis suggest that the cost to serve residential
consumers covering any of the tour bifling cveles examined would be not more than
$0.23 per kWh i any of the six EDC zones exanuned. even under the assumption that all

supply were procured on the PIM spot markets.
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AFFIDAVIT

Steven L. Estomin. being first duly sworn, deposes and says that this affidavit was
prepared by him: that he is familiar with the contents thercof: and that the facts sct forth thercin
are true and correct to the hest of his knowledge. information and belief.

Steven L. Estomin

Jubcers . O AfOTe 11y L . : '[7 2
Subscribed and sworn to hetore me on this _/_/_’__ dayot e e 2014

AJJ A‘ ¢ tee / y/ ": ((‘/‘-f/("" 7

Nnmrv Public

My Commission Expires: .7 /3,'(5



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Commonwealth of Pennsylvania, by
Attorney General KATHLEEN G. KANE,
Through the Bureau of Consumer Protection,

And

TANYA J. McCLOSKEY. Acting Consumer
Advocate,
Complainants
Docket No. C-2014-

RESPOND POWER, LLC,
Respondent

VERIFICATION

I, Tanya J. McCloskey. Actung Consumer Advocate, hercby state that the facts set forth
above in this Joint Complaint are true and correct to the best of my knowledge, information and
beliet und that I expect to be able to prove the same at a hearing held in this matter. I understand
that the statements hercin are made subject to the penaltics of 18 Pa. C.S. §4904 (relating to

unsworn falsitication to authorities).
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VERIFICATION
1. Grepory Strupp. Consumer Protection Agent for the Office of Attorney General.
Burcau of Consumer Protection. hereby state that the tacts above set forth are truc and correct to
the best of my knowledge. information and beliet and that the Pennsylvania Oftice of Attorney
General’s Bureau of Consumer Protection expects o be able to prove the same at a hearing held
in this matter. | understand that the statements herein are made subject Lo the penalties of 18

Pa.C.8. § 4904 (relating to unsworn falsitication to authorities).
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Consumer Protection Agent
Bureau of Consumer Protection
Oflice of Attorney General

15" Floor. Strawberry Square
Harrisburg, Pennsyivania 17120



PUBLIC STATEMENT OF THE OFFICE OF CONSUMER ADVOCATE
PURSUANT TO 71 P.S. § 309-4(e)

Act 161 of the Pennsylvania General Assembly. 71 P.S. § 309-2. as enacted July 9. 1976,
authorices the Consumer Advocate 10 represent the interests of consumers before the
Pennsylvama Public Utility Commission (Commussion). In accordance with Act 161 and tor the
following reasons. Acting Consumer Advocate Tanva 1. McCloskey has determined to file
Toint Complaint with the Commonwealth of Pennsylvama by Attorney General Kathleen G.
Kane through the Bureau ol Consumer Protection (OAG)Y and participate in proceedings before
the Commission involving Respond Power, LLC (Respond Power). The Joint Complaint alleges
violations of the Public Utility Code. Commission regulations and orders. the Unfair Trade
Practices and Consumer Protection Law and the Telemarketer Registration Act.

Respond Power is licensed by the Commuission to su}:)p}_v electric generation to residential
and commercial customers throughout Pennsylvania.  Early in 2014, the OAG and the OCA
received thousands of consumer complaints and contacts about supplier vartable rate charges on
their electric bills. The OCA joined i the filing of this Complaint to address multiple identificd
violations of the Commission’s regulutions and Pennsylvania law and to seek protections for
consumers, The OCA will represent the interests of conswmers betore the Commission and
ensure that Respond Power follows the requirements of the law and Commission regulations and

orders when it engages in marketing and sides of its electnie supply in Pennsylvania.
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CERTIFICATE OF SERVICE

Commonwealth of Pennsylvania, by
Attorney General KATHLEEN G. KANE,
Through the Bureau of Consumer Protection,
And
TANYA I. M¢CLOSKEY . Acting Consumer
Advocate,

Complainants

Docket No. C-2014-

V.
RESPOND POWER. LLC,

Respondent

| hereby certify that I have this day served a true copy of the foregoing Joint
Complaint of the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through
the Bureau of Consumer Protection, and Tanya J. McCloskey, Acting Consumer Advocate and the
Public Statement of the Othice of Consumer Advocate, in the manner and upon the persons listed

below:

Dated this 20th day of June 2014,

SERVICE BY E-MAIL & INTER-OFFICE MAIL

Johnnie Simms, Esq.

Michael Swindler, Esqg.

Bureau of Investigation & Enforcement
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120



SERVICE BY E-MAIL & FIRST CLASS MAILL. POSTAGE PREPAID

Adam Small, Esq.

Genceral Counsel

Major Energy Services

100 Dutch Hill Road — Suite 310
Orangeburg, NY 10962

Karen O. Moury, Esq.

Buchanan Ingersoll & Rooney PC
409 N. Second Street

Harrisburg, PA 17101-1357

John R. Evans

Office of Small Business Advocate
Commerce Building, Suite 1102
300 North Second Street
Harrisburg, PA 17101

Canda Uw”‘w{?‘
Candis A, Tunilo

Assistant Consumer Advocate
PA Attorney 1.D. # 89891
E-Mail: CTunilo@puoca.ore

Christy M. Appleby

Assistant Consumer Advocate
PA Attorney 1.D. # 85824
E-Mail: CApplcby(wpavca.ory

Counsel for

Oftice of Consumer Advocate

555 Walnut Street 5th Floor, Forum Place
Hammsburg, PA 17101-1923

Phone: (717) 783-5048

Fax: (717) 783-7152
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Voo aYa
PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA
POC

PENNSYLVANIA PUBLIC UTILITY COMMISSION
—— P.O. BOX 3265, HARRISBURG, PA 17105-3265

August 21,2014

Rosemary Chiavelta, Secretary

Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

Re:

Pennsylvania Public Utility Commission, Bureau of Investigation
and Enforcement v. Respond Power LIL.C
Docket No. C-2014-

Dear Secretary Chiavetta:

Enclosed for filing please find the original copy of the Formal Complaint in the
above referenced case, on behalf of the Bureau of Investigation and Enforcement of the

Pennsylvania Public Utility Commission. Copies have been served on the parties of
record in accordance with the Certificate of Service.

Sincerely,

-

Adam D. Young
Prosecutor

PA Attorney ID'No. 91822
Counsc] for the Bureau of

Investigation and Enforcement
Enclosurcs

cc: As per Certificate of Service
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original shall be mailed to:

Additionally, please serve a copy on:

B.

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Pennsylvania Public Utility
Commission, Bureau of

Investigation and Enforcement

: Docket No. C-2014-
v.
Respond Power LLC
NOTICE
A.

You must file an Answer within twenty (20) days of the date of

service of this Complaint. The date of service is the mailing date as indicated at
the top of the Secretarial Cover Letter for this Complaint and Notice, 52 Pa. Code

§1.56(a). An Answer is a written explanation of circumstances wished to be
considered in determining the outcome. The Answer shall raise all factual and
legal arguments that you wish to claim in your defense and must include the
reference number of this Complaint. Your Answer must be verified and the
Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, Pennsylvania 17105-3265
Or may be sent by overnight delivery to:
400 North Street, 2™ Floor
Harrisburg, Pennsylvania 17120

W335
Wl

=z X
) p= m
B8 O
P2 o M
s Xad a—— -
] .;.ﬁ_
S
z
Wayne T. Scott, Prosecutor 2 o
Bureau of Investigation and Enforcement 5 F
Pennsylvania Public Utility Commission <
P.O. Box 3265

Harrisburg, Pennsylvania 17105-3265

If you fail to answer this complaint within twenty (20) days, the
19



Bureau of Investigation and Enforcement will request that the Commission issue a
Secretarial Letter imposing a penalty. The penalty could include a fine, the
suspension or revocation of your certificate of public convenience or other

remedy.

C.  You may elect not to contest this complaint by paying the fine
proposed in this Complaint by certified check or money order. Payment must be
made to the Commonwealth of Pennsylvania and should be forwarded to:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

Your payment is an admission that you committed the alleged violation and an
agreement to cease and desist from further violations. Upon receipt of your
payment, the complaint proceeding shall be closed.

D. If you file an Answer, which admits or fails to deny the allegations
of the Complaint, the Bureau of Transportation and Safety will request that the
Commission issue a Secretarial Letter imposing a penalty.

E. If you file an Answer which contests the Complaint, the matter will
be assigned to an Administrative Law Judge for hearing and decision. The judge
is not bound by the optional fine set forth above.

F. If you have questions regarding this Complaint or if you would like
an alternative format of this Complaint (for persons with disabilities), please
contact the Compliance Office at (717) 787-1227.

20



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility
Commission, Bureau of

Investigation and Enforcement

Docket No. C-2014-
v.
w
i
Respond Power LLC 2
o)
<
&
FORMAL COMPLAINT

2 NG

NOW COMES the Pennsylvania Public Utility Commission, Bureau of
Investigation and Enforcement (I&E), by its prosecuting attormneys, pursuant to
Section 701 of the Public Utility Code, 66 Pa.C.S. § 701, and files this Formal
Complaint against Respond Power LLC (Respond Power or Company or

Respondent) alleging violations of the Pennsylvania Code and/or Public Utility

Code. In support of its Formal Complaint, I&E respectfully represents the
' following:

IQ

Commission Jurisdiction and Authority

1.

The Pennsylvania Public Utility Commission (Commission), with a

mailing address of P.O. Box 3265, Harrisburg, PA 17105-3265, is a duly

constituted agency of the Commonwealth of Pennsylvania empowered to regulate
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public utilities within the Commonwealth pursuant to the Public Utility Code, 66

Pa.C.S. §§ 101, ef segq.

2. The Cominission has delegated its authority to initiate proceedings
that are prosecutory in nature to I&E and other bureaus with enforcement
responsibilities. Delegation of Prosecutory Authority to Bureaus with
Enforcement Responsibilities, Docket No. M-00940593 (Order entered September
2, 1994), as amended by Act 129 of 2008, 66 Pa.C.S.A. § 308.2(a)(11).
Complainant’s attorneys are as follows:

Michael L. Swindler
Prosecutor

Pennsylvania Public Utility Commission
Bureau of Investigation and Enforcement

P.O. Box 3265

Harrisburg, PA 17105-3265

717.783.6369

mswindler@pa.gov

Adam D. Young bA t‘.é. P
Prosecutor S = 5
Pennsylvania Public Utility Commission 2.0 f:’, Cr?\
Bureau of Investigation and Enforcement )7-'2,1. - =
P.O. Box 3265 _ PE XZ oM
Harrisburg, PA 17105-3265 2R < B
717.772.8582 H W
adyoun a.gov Z. £

Wayne T. Scott
First Deputy Chief Prosecutor
Pennsylvania Public Utility Commission

Bureau of Investigation and Enforcement
P.O. Box 3265

Harrisburg, PA 17105-3265
717.783.6150

wascott@pa.gov



3. Respondent Respond Power, LLC is a New York limited liability
company licensed to supply electric generation supplier services to residential,
small commercial (25Kw and under) and large commercial (over 25Kw)
customers in the Allegheny Power, Duquesne Light Company, Metropolitan
Edison Company, Pennsylvania Electric Company, Pennsylvania Power
Company, PECO Energy Company, PPL Electric Utilities Corporation, and UGl
Utilities Inc. service territories in Pennsylvania.

4, Respond Power is a jurisdictional electric generation supplier (EGS),
which maintains a principal place of business at 100 Dutch Mill Road, Suite 310,
Orangeburg, New York 10962. Respondent was licensed by the Commission by

Order dated August 19, 2010 at Docket No. A-2010-2163898. License

Application of Respond Power LLC for Approval to Offer, Render, Furnish or

Supply Electricity or Electrical Generation Services as a Supplier of Retail
Electric Power, Docket No. A-2010-2163898 (Licensing Order).

5. The Commission is responsibie for regulating the service of electric
generation suppliers, as it related to their activities in the marketipg and sale of
electricity and electric services. 66 Pa.C.S. § 2809(e); 52 Pa. Code Ch. 54, 56, and
111,

6. Respond Power, as an EGS in Pennsylvania, is a public utility as

defined by Section 102 of the Public Utility Code, 66 Pa.C.S. § 102, only for the



limited purposes as described in Sections 2809 and 2810 of the Competition Act,
66 Pa.C.S. §§ 2809-10.

7. Respond Power, as a provider of electric generation service for
compensation, is subject to the power and authority of the Commission and must
observe, obey and comply with the Commission’s regulations and orders pursuant
to Section 501(c) of the Public Utility Code, 66 Pa.C.S. § 501(c).

8. Respond Power provides EGS services to residential customers, and
as such, must comply with the applicable residential service regulations in
Chapters 54 and 56 of the Commission’s regulations. See 52 Pa. Code Ch. 54 and
56. See also Licensing Order at 3 (August 19, 2010).

9. Accordingly, pursuant to the provisions of the applicable
Commonwealth statutes and regulations, the Commission has jurisdiétion over the
subject matter and the actions of Respond Power in its capacity as an EGS serving

consumers in Pennsylvania.

10.  Respond Power must also comply with Chapter 111 of the

Commission’s regulations. 52 Pa. Code § 111.1 ef seq.

11.  Under Commission regulations, a licensed EGS is responsible for
any fraudulent, deceptive, or other unlawful marketing acts by its employees,

agents, or representatives. See 52 Pa. Code § 54.43(f).

12.  Commission regulations require EGSs to monitor telephonic and

door-to-door marketing activities to ensure that their agents are providing accurate



and complete information and complying with applicable rules. See 52 Pa. Cer §
111.5(e).

13.  Commission regulations also require compliance with
Pennsylvania’s Unfair Trade Practices and Consumer Protection Law, 73 P.S. §
201-1, et seq. See 52 Pa. Code §§ 54.43(f) and 111.12(d)(1).

14. Section 501(a) of the Code, 66 Pa.C.S. § 501(a), authorizes and
obligates the Commission to execute and enforce the provisions of the Code.

15.  Section 3301 of the Code, 66 Pa.C.S.A. § 3301, authorizes the
Commission to impose civil penalties on any public utility or on any other person
or corporation subject to the Commission’s authority for violations of the Code or
Commission regulations or both. Section 3301 further allows for the imposition
of a separate fine for each violation and each day’s continuance of such
violation(s). Specifically with regard to standards for changing a customer’s
electric generation supplier, the Commission is empowered to assess fines under
the aforementioned Section 3301, pursuant to 52 Pa. Code §§ 57.177(e) and
111.3(c)(2).

IL. Background

16. I&E initiated an informal investigation of Respond Power on
November 8, 2013, consistent with Sections 331(a) and 506 of the Public Utility
Code, 66 Pa.C.S. §§ 331(a) and 506 and 52 Pa. Code § 3.113. This investigation
centered on allegations of “slamming” (enrolling customers to receive electric

generation supply service without proper customer authorization) and related

5



unauthorized marketing practices as alleged in a telephone call to the
Commission’s Bureau of Consumer Services (BCS) on October 24, 2013.

a, Whistleblower Complaint

17.  On October 24, 2013, the BCS complaint hotline received a call
from an individual who identified himself as a senior door-to-door sales agent (on
leave) of Respond Power. On October 25, 2013, a BCS representative called and
talked to this individual who informed the BCS representative that he had been
employed by Respond Power for the last four years.

18.  This individual stated that he was a door-to-door sales agent
associated with Respond Power’s Philadelphia Office. Sales and marketing tactics
described by this caller as allegedly being used by the door-to-door agents
associated with Respond Power’s Philadelphia operations included the use of false
identities and associated identification materials, circumvention of the
Commission’s sales verification procedures by pretending to be the customer on
verification calls, and the forging of customer signatures on sales contracts and/or
other enrollment materials.

19.  BCS requested that I&E review this matter. By letter dated
November 8, 2013, I&E advised Respond Power that an informal investigation
had been initiated and served multiple rounds of data requests related to Respond

Power’s marketing practices as an EGS in Pennsylvania.



20. In its responses to I1&E’s data requests, Respond Power confirmed
that it does not have any employees or offices located in Pennsylvania as alleged
by the caller. However, two of the' Company’s third party contractors have offices
in Philadelphia.

21.  Upon further investigation, it was determined that the caller’s
reference to “Respond’s Philadelphia office” was, in fact, the office of a third
party contractor/vendor which had a business arrangement with Respond Power to
conduct door-to-door sales in the Philadelphia area on Respond Power’s behalf, It
was further determined that the caller had been employed by one of Respond
Power’s third party vendors in Philadelphia, and had not been a direct employee of
Respond Power.

22.  Concurrent with I&E’s institution of an informal investigation,
Respond Power initiated its own investigation after receiving a telephone call from
an individual claiming to be a past employee of a third party vendor in
Philadelphia. This individual alleged that he knew of instances of falsification of
badges for agents that represent the Company. He also noted that “slamming” had
occurred from soine of the agents.

23. Respond Power noted that its third party contractors are required to
have a “zero tolerance™ policy with all of their employees in reference to any
“slamming” violations.

24.  According to Respond Power, it requires all of its third party

contractors to follow all federal, state and local rules and regulations while acting

7



on behalf of the Company, but acknowledged that there may be rogue agents that
do not adhere to these standards.

25.  Respond Power stated that it takes full responsibility for any and all
actions performed by its third party contractors.

26. Based on its own internal investigation, Respond Power concluded
that its third party vendor had followed the proper protocol regarding its door-to-
door sales agents.

27.  Respond Power also determined that the individual who called
Respond Power had been terminated from his position as a door-to-door sales
agent with a third party vendor due to a customer slamming complaint that

implicated the caller as the sales agent involved in the incident.

b. BCS Customer Complaints

28.  From February 1, 2014 to July 31, 2014, BCS has received 1,050
informal complaints against Respond Power. Many of these informal complaints
can be summarized as alleging one or more of the following illegal acts by
Respond Power’s employees, agents or representatives:

A.  Slamming (unauthorized transfer of a customer account)

B. Misleading and Deceptive claims of Affiliation with Electric
Distribution Companies

C. Misleading and Deceptive Promises of Savings

D. Failure to Disclose Material Pricing Terms in Respond Power’s
Disclosure Agreement/Prices not Conforming to Disclosure

Agreement



E. Lack of Good Faith in Handling Customer Complaints/Cancellations

F. Inaccurate/Incomplete/Fraudulent Sales Agreements

G. Incorrect Billing

BCS and I&E took a sample of eighty-six of the most egregious violations
for the.purposes of this Formal Complaint.

i. Slamming:

29.  Upon review of the BCS informal complaints against Respond
Power, including data request responses provided by the Company, it was
determined that Respond Power, its employees, agents, or representatives engaged
in “slamming” practices against six (6) customers by switching customers without
their consent. Such acts of “slamming” include forging customer signatures on
sales agreements, obtaining signatures from persons not authorized on the account,
and switching customers when the Third-Party Verification (TPV) and/or Sales
Agreement indicate(s) confusion by the customer and/or explicit instructions not
to switch.

ii. Misleading and Deceptive Claims of Affiliation with Electric

Distribution Companies or “Government Programs™:

30.  Upon review of the BCS informal complaints against Respond
Power, including data request responses provided by the Company, it was
determined that Respond Po»\;cr, its employees, agents, or representatives engaged

in unfair, fraudulent or deceptive marketing acts by representing to three (3)



customers during door-to-door sales that the salesperson was from the customers’
Electric Distribution Company (EDC) or a government program and/or failing to
properly identify themselves as being with Respond Power. Respondent also
failed to properly train and monitor its employees, agents or representatives on
responsible and ethical sales practices.

iii.,  Misleading and Deceptive Promises of Savings:

31.  Upon review of the BCS informal complaints against Respond
Power, including data request responses provided by the Company, it was
determined that Respond Power, its employees, agents, or representatives engaged
in unfair, fraudulent or deceptive marketing acts by representing to forty-seven
(47) customers that Respondent’s rates would be compelitive or always be lower
than or equal to the EDC’s rates (Price to Compare (PTC)). Other tactics
employed for the purposes of inducing a customer to switch to Respondent include
guaranteeing savings over the PTC or guaranteeing a savings of up to 10%. All of
these customers subsequently received bills for Respondent’s generation supply
anywhere from two to four times (or more) that of the PTC. Nor did the

customers save the guaranteed 10%.

iv. Failure to Disclose Material Pricing Terms in Respond Power’s
Disclosure Agreement/Prices not Conforming to Disclosure

Agreement
32.  Upon review of the BCS informal complaints against Respond

Power, including data request responses provided by the Company, it was

10



determined that Respond Power, its employees, agents, or representatives engaged
in unfair, fraudulent or deceptive marketing acts to eighty-six (86) customers by
failing to disclose material terms and conditions of service. These acts include,
failing to specify whether the customer is signing up for a fixed or variable rate,
including vague conditions of variability in its disclosure statement, and having no
limit on price variability in its disclosure statement.

v, Lack of Good Faith in Handling Customer
Complaints/Cancellations:

33.  Upon review of the BCS informal complaints against Respond
Power, inciuding data request responses provided by the Company, it was
determined that Respond Power did not utilize good faith, honesty and fair dealing
with eleven (11) residential customers by failing to adequately staff its call
centers, provide reasonable access to company representatives for the purposes of
submitting complaints, failing to properly investigate customer disputes, failing to
timely cancel accounts, and failing to notif;} customers of the results of the
company’s investigation into a dispute. These customers complained of being on
hold for long periods of times, many exceeding an hour, being suddenly
disconnected, and/or receiving messages that the call center was not open.

vi.  Inaccurate/Incomplete/Fraudulent Sales Agreements:

34.  Upon review of the BCS inforinal complaints against Respond
Power, including data request responses provided by the Company, it was .

determined that Respond Power, its employees, agents, or representatives engaged

11



in unfair, fraudulent or deceptive marketirig acts to nine (9) customers by not
disclosing to the customer whether the rate was fixed or variable. In some
instances, neither “ﬁxcd’f nor “variable” are checked on the sales agreement.
Other instances include “altered” sales agreements where boxes are checked after
the customer signs the sales agreement, and/or the sales agreements are filled out
with ink for the customer information, and marker for the check boxes, sometimes
both ink and marker are used.

vii. Incorrect Billing:

35.  Upon review of the BCS informal complaints against Respond
Power, including data request responses provided by the Company, it was
determined that Respond Power, its employees, agents, or representatives failed to
comply with the Electricity Generation Customer Choice and Competition Act, 52
Pa. Code §§ 54.1 ef seq, for fourteen (14) customer accounts, in that the Company
or agent or agents of the Company billed a generation rate on the customer’s initial
invoice that did not reflect the price agreed upon in the written enrollment

materials.

IIl. Violations
Counts 1 -6

36.  All allegations in paragraphs 1-35 are incorporated as if fully set
forth herein.

Respondent, its employees, agents or representatives, engaged in

unfair, fraudulent or deceptive marketing acts by “slamming” SIX
(6) customer accounts in that the Respondent, its employees, agents

12



37.

38.

or representatives switched the customers’ electric generation
supplier without the customer’s consent.

This is a violation of 66 Pa.C.S. § 2807(d)(1).
Counts 7-15

All allegations in paragraphs 1-35 are incorporated as if fully se
forth herein. '

Respondent, its employees, agents or representatives, engaged in
unfair, fraudulent, deceptive or otherwise unlawful marketing acts in
that the Company’s employees, agents or representatives through its
door-to-door sales people misrepresented to THREE (3) customers
an affiliation with a local EDC or a government program.

This is a violation of 52 Pa. Code § 54.43(f); 52 Pa. Code § 111.8
and 111.9 (misrepresentation); Pennsylvania’s Unfair trade Practices
and Consumer Protection Law, 73 P.S. § 201-1 er seq., as
incorporated through 52 Pa. Code §§ 54.43(f) and 111.12(d)(1).

Counts 16 - 62

All allegations in paragraphs 1-35 are incorporated as if fully set
forth herein.

Respondent, its employees, agents or representatives, engaged in
unfair, fraudulent, deceptive or otherwise unlawful marketing acts in
that the Company’s employees, agents or representatives
misrepresented to FORTY-SEVEN (47) customers that
Respondent’s rates would be competitive or always be lower than or
equal to the PTC. Respondent also employed other unethical and/or
fradulent tactics for the purposes of inducing a customer to switch to
respondent such as guaranteeing savings over the PTC, or
guaranteeing a savings of up to 10%.

This is a violation of Pennsylvania’s Unfair Trade Practices and
Consumer Protection Law, 73 P.S. § 201-2(4)(ix), (xi), and (xxi), as
incorporated through 52 Pa. Code §§ 54.43(f) and 111.12(d)(1).



39.

40.

41.

Counts 63 - 492

All allegations in paragraphs 1-35 are incorporated as if fully set
forth herein.

Respondent, its employees, agents or representatives, engaged in
unfair, fraudulent, deceptive or otherwise unlawful marketing acts in
that the Company, its employees, agents or representatives, failed to
disclose material terms and conditions of service including the
material terms and conditions of price variability, the limits on
variability, and billing amounts inconsistent with advertised prices,
marketed prices, or the agreed upon prices in the disclosure
statement for EIGHTY-SIX (86) customers.

This is a violation of 52 Pa. Code § 54.4(a); 52 Pa. Code §
54.5(c)(2); 52 Pa. Code § 54.7(a); 52 Pa. Code § 111.12(d)(4);
Pennsylvania’s Unfair Trade Practices and Consumer Protection
Law, 73 P.S. § 201-2(4)(xxi), as incorporated through 52 Pa. Code
§§ 54.43(f) and 111.12(d)(1).

Counts 492 - 524

All allegations in paragraphs 1-35 are incorporated as if fully set
forth herein.

Respondent, its employees, agents or representatives, did not utilize
good faith, honesty and fair dealing with ELEVEN (11) residential
customers in that the Company, its employees, agents or
representatives, failed to adequately staff its call centers, provide
reasonable access to company representatives for the purposes of
submitting complaints, failed to properly investigate customer
disputes, failed to timely cancel accounts, and failed to notify
customers of the results of the Company’s investigation into a
dispute.

This is a violation of 52 Pa. Code §§ 56.141(a), 56.151 and 56.152
(incorporated through 66 Pa. C.S. § 2809(e)).

Counts 524 - 568

All allegations in paragraphs 1-35 are incorporated as if fully set
forth herein.
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42.

43.

Respondent, its employees, agents or representatives, engaged in
unfair, fraudulent, deceptive or otherwise unlawful marketing acts in
that Respondent, its employees, agents or representatives, marketed
the electric generation supplier services of Respondent to NINE (9)
Pennsylvania consumers, including circumventing the Commission’s
sales verification procedures, by falsely pretending to be the
customer on verification calls, forging customer signatures on sales
contracts and/or other enrollment materials, not disclosing to the
customer whether the rate was fixed or variable and/or checking the
“variable” box on the sales agreement after the customer has signed.

This is a violation of 52 Pa. Code § 54.4(a); 52 Pa. Code §
54.5(c)(2); 52 Pa. Code § 54.7(a), 52 Pa. Code § 111.12(d)(4);
Pennsylvania’s Unfair Trade Practices and Consumer Protection
Law, 73 P.S. § 201-2(4)(xxi), as incorporated through 52 Pa. Code
§§ 54.43(f) and 111.12(d)(1). ‘

Counts 568 - 581

All allegations in paragraphs 1-35 are incorporated as if fully set
forth herein.

Respondent, its employees, agents or representatives, failed to
comply with the Electricity Generation Customer Choice and
Competition Act, 52 Pa. Code §§ 54.1 et seq, in that the Company or
agent(s) or representative(s) of the Company billed a generation rate
on FOURTEEN (14) customer invoices that did not reflect the price
agreed upon in the written enroliment materials.

This is a violation of 52 Pa. Code § 54.4(a).
Counts 581 - 639

All allegations in paragraphs 1-35 are incorporated as if fully set
forth herein.

For the alleged violations in Paragraphs 37, 38, and 41 above,
Respondent failed to properly train and monitor its employees,
agents or representatives on responsible and ethical sales practices,
in that the Company’s employees, agents or representatives,
committed the violations enumerated in Paragraphs 37, 38, and 41
above which demonstrateds a lack of training, and/or monitoring.
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This is a violation of 52 Pa. Code § 111.5(a) and (e).

IV. Requested Relief
44,  1&E proposes that Respond Power pay a civil penalty of $1,000 for

each of the six hundred thirty nine (639) counts set forth in this Complaint for a
total civil penalty of Six Hundred and Thirty-Nine Thousand Dollars
($639,000.00).

45. 1&E proposes that Respond Power provide a refund to each of the
affected customer accounts to which a refund has not already been provided,
consisting of the difference between the amount each customer was billed and the
customer’s respective price to compare charged by their local EDC.

46. I&E proposes that Respondent’s authority to do business as an EGS

in Pennsylvania be rescinded.

WHEREFORE, the Pennsylvania Public Utility Commission’s Bureau of
Investigation and Enforcement hereby requests that the Commission: (1) find
Respondent to be in violation of the Public Utility Code, its regulations, and the
Unfair trade Practices and Consumer Protection Law for each of the 63? Counts
set forth herein; (2) impose a cumulative civil penalty upon Respondent in the
amount of Six Hundred and Thirty-Nine Thousand Dollars ($3639,000.00); (3)
rescind the authority of Respondent to do business as an EGS in Pennsylvania; (4)

direct Respondent to provide a refund to each customer consisting of the
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difference between the amount the customer was billed and the price to compare

for the Customer’s respective EDC; and (5) order such other remedy as the

Commission may deem to be appropriate.

Pennsylvania Public Utility Commission

Bureau of Investigation and Enforcement
P.O. Box 3265

Harrisburg, PA 17105-3265

Dated: August 21,2014
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Respectfully submitted,
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Adam D.(Young

Prosecuto

PA Attorne \Ilzyo. 91822

Michael L. Swindler
Prosecutor

PA Attorney 1D No. 43319

Wayne T. Scott

First Deputy Chief Prosecutor
PA Attorney ID No. 29133
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VERIFICATION

I, Daniel Mumford, Manager — Informal Compliance and Competition Unit -
Bureau of Consumer Services, hereby state that the facts above set forth are true
and correct to the best of my knowledge, information and belief and that I expect
that Complainant will be able to prove same at any hearing held in this matter. |
understand that the statements herein are made subject to the penalties of 18 Pa.
C.S. §4904 relating to unsworn falsification to authorities.

o /21 /1 '- /ﬂ///

Daniel Muinford
Manager — Informal Compliance and
Competition Unit

Bureau of Consumer Services
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CERTIFICATE OF SERVICE

I hereby certify that | have this day served a true copy of the foregoing document upon
the parties, listed below, in accordance with the requirements of 52 Pa. Code § 1.54 (relating to
service by a party).

Service by First Class Mail and Email:

Karen O. Moury, Esq.

Candis A. Tunilo, Esq.
Buchanan Ingersoll & Rooney, PC Kristine E. Robinson, Esq.
409 N. Second Street Office of Consumer Advocate
Harrisburg, PA 17101-1357 555 Walnut Street, 5" Floor Forum Place
Karen.moury@bipe.com

Harrisburg, PA 17101-1923
ctunilof@paoca.org

John M. Abel, Esq.

Adam Small, Esq.
Nicole Beck, Esq. Major Energy Services
Bureau of Consumer Protection 100 Dutch Hill Road, Suite 310
Office of Attorney General Orangeburg, NY 10962
Strawberry Square, 15" Floor asmall@majorenergy.com
Harrisburg, PA 17120

jubel@@atiorneyvgencral.gov
nbeckf@attornevyencral .gov

Sharon E. Webb, Esq.

Saul Horowitz, CEO
Oftfice of Small Business Advocate Scott Foreman-Murray, Esq.
Commerce Building, Suite 1102 Respond Power, LLC
300 North Second Street 100 Dutch Hill Road, Suite 310
Harrisburg, PA 17101 Orangeburg, NY 10962
swebb@pa.gov

Chy ot

Adam D. Q(oung
Prosecutor\
PA Attorney'tDNo. 91822 ~

Pennsylvania Public Utility Commission
Bureau of Investigation and Enforcement

P.O. Box 3265 B2 g
Harrisburg, PA 17105-3265 2 = m
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