BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Paul Thorne Jr.					:
							:
	v.						:		F-2020-3019308
							:
Philadelphia Gas Works				:



ORDER
DENYING PRELIMINARY OBJECTION


On March 6, 2020, Paul Thorne, Jr., filed a formal complaint with the Pennsylvania Public Utility Commission against Philadelphia Gas Works (PGW), docket number F-2020-3019308.  The complaint is an appeal of a decision of the Commission’s Bureau of Consumer Services (BCS), case number 3713332.  In his complaint, Mr. Thorne averred that he would like a payment agreement.  Mr. Thorne also averred that the bill is a result of a prior tenant not paying her gas bill as agreed and that he could not make her pay as per a court order.  Mr. Thorne requested a payment agreement on his behalf and a reduction of the total amount due.

On April 8, 2020, PGW filed an answer and new matter in response to the complaint.  In its answer, PGW admitted or denied the various averments Mr. Thorne made in his complaint.  In particular, PGW admitted that Mr. Thorne seeks a payment agreement for service at the service address and noted that the balance includes an amount that was transferred to his current account from an account he held at a previous address.  PGW also discussed a previous formal complaint that pertained to the transferred balance that was resolved via a certificate of satisfaction.  PGW added that Mr. Thorne has previously been granted a payment agreement by BCS and that agreement has not been satisfied.  In its new matter, which was accompanied by a notice to plead, PGW provided additional detail regarding a formal complaint filed by Mr. Thorne on May 10, 2017 that was resolved via a certificate of satisfaction, to which Mr. Thorne did not file an objection.  PGW attached multiple documents in support of its position.

Also on April 8, 2020, PGW filed a preliminary objection in response to Mr. Thorne’s complaint.  In its preliminary objection, which was also accompanied by a notice to plead, PGW argued that the issues raised in the complaint were the subject matter of a formal complaint Mr. Thorne filed in 2017 and settled by the parties.  As discussed further below, PGW, therefore, requested the dismissal as impertinent matter of any issues raised in the instant complaint that seek to relitigate the issues settled in the 2017 complaint.  PGW again provided additional details regarding both complaints and again attached multiple documents to the preliminary objection.

Mr. Thorne’s answer to PGW’s preliminary objection and new matter were due April 20, 2020 and April 28, 2020, respectively.  Mr. Thorne did not file an answer to either pleadings.

By motion judge assignment notice dated May 26, 2020, the parties were informed that I would be responsible for any matters which may arise during the preliminary phase of this proceeding.  The record in this case closed on May 26, 2020, the date the motion judge assignment notice was issued.

PGW’s preliminary objection is ready for disposition.  For the reasons discussed below, PGW’s preliminary objection will be denied and Mr. Thorne’s complaint will move forward to a hearing.

Section 5.101 of the Commission’s rules of administrative practice and procedure provides for the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa.Code § 5.101(a)(1)-(7).

For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Mr. Thorne and should dismiss the complaint only if it appears that Mr. Thorne would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

In this case, PGW has argued for the dismissal as impertinent matter of any issue raised in the instant complaint that seeks to relitigate the issues settled in the 2017 complaint.  PGW cites to Section 5.24 of the Commission’s regulations in support of its argument.  This section provides that a “respondent may provide a certified writing to the Commission that it has addressed the complaint and at least one of the following:  (1) that the complainant has acknowledged satisfaction to the respondent and (2) that the complainant has acknowledged to the respondent that the complainant no longer wishes to pursuant the complaint.”  52 Pa. Code § 5.24(b).  In such a case, the complainant has a right to object in writing within 10 days.  52 Pa.Code § 5.24(c).  Unless the complainant objects in writing to the certification within 10 days, the complaint docket will be marked closed.  Id.

The issue raise by PGW is akin to the doctrine of res judicata.  The doctrine of res judicata is designed to promote certainty, finality and judicial economy.  It reflects the refusal of the law to tolerate the re-litigation of a matter decided by a court or agency of competent jurisdiction.  The courts have repeatedly stated that a final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  Township of McCandless v. McCarthy, 7 Pa.Cmwlth. 611, 300 A.2d 815 (1973); Martin v. Poole, 232 Pa.Super. 263, 336 A.2d 363 (1975).  Under res judicata, when a court of competent jurisdiction enters a final judgment on the merits of a cause of action, the parties to that case and their privies are thereafter bound “not only as to every matter which was offered and received to sustain or defeat the claim or demand, but as to any other admissible matter which might have been offered for that purpose.”  Commissioner v. Sunnen, 333 U.S. 591, 597, 68 S.Ct. 715, 719 (1948) (quoting Cromwell v. County of Sac, 94 U.S. 351, 352 (1876)); Jones v. Costlow, 354 Pa. 245, 47 A.2d 259 (1946).  

When viewing the complaint in the light most favorable to Mr. Thorne, and accepting as true all well pleaded material facts in the complaint, as well as every reasonable inference from those facts, it is does not appear that Mr. Thorne would not be entitled to any relief as a matter of law or that a hearing is not necessary.  Therefore, PGW’s preliminary objection will be dismissed.

In the 2017 complaint, which PGW attached to its preliminary objection, Mr. Thorne checked the boxes on the formal complaint indicating that he would like a payment agreement and there are incorrect charges on his bill.  Mr. Thorne also checked the box “other” and wrote in “Tenant sued in landlord/tenant court for back bill and rent” and attached copies of the relevant paperwork regarding that suit.  For relief, Mr. Thorne requested that “PGW adjust the total amount due by crediting this account by the real debt sued in the court the amount of $1,653.00.”  In the instant complaint, Mr. Thorne checked the boxes on the formal complaint indicating that he would like a payment agreement.  For relief, Mr. Thorne wrote:  “This bill is a result of a prior tenant not paying her gas bill as agreed.  I could not make her pay as per landlord/tenant court order.  I am appealing to the PUC to request on my behalf a payment plan and a reduction of the total amount due.”  Mr. Thorne did not provide any attachments to his current complaint.

PGW’s argument that Mr. Thorne is attempting to relitigate issues that were raised and settled in the 2017 complaint is without merit.  The 2017 complaint was resolved via certificate of satisfaction and the issues raised in that complaint were not litigated.  Therefore, Mr. Thorne cannot be found now to be relitigating issues that were not previously litigated.  See e.g., Lorrie Reynolds v. PPL Electric Utilities Corp., Docket Number C-2011-2255268 (Opinion and Order entered Jan. 5, 2012)(the “threshold inquiry is whether the Commission reached a final valid judgment on the merits of the case.  In the instant case, this did not happen because the parties settled their dispute, which made a hearing unnecessary and did not require an ALJ to write a decision disposing of the allegations raised in the case.”).  It is unclear that a hearing was held and decision written on the 2017 complaint for that complaint to be considered litigated.

Furthermore, while it is true that Section 5.24 of the Commission’s regulations provides parties 10 days to object to a certificate of satisfaction and that the matter will be marked closed if no objection is filed, in the current complaint, Mr. Thorne is not contesting that there are incorrect charges on his bill, only that he would like a payment arrangement and a reduction in the total amount due.  In addition, any payment agreement or reduction in total amount due in this case would consider billings from 2017 to the present which the complaint filed in 2017 could not consider.  Therefore, when accepting as true all well pleaded material facts in the complaint, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to Mr. Thorne, at a minimum, Mr. Thorne is entitled to have a hearing on whether he is entitled to a payment agreement on his outstanding balance.

Furthermore, it is noted that, in Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock), the Commission determined that unrepresented complainants should have an opportunity to be heard orally, and not have their case dismissed on the basis of a preliminary pleading.  Id. at 7 (in many cases unrepresented complainants can explain their dispute orally much better than they can communicate their grievance in written form and to deny unrepresented complainants a meaningful opportunity to be heard in such cases can be viewed as a gross abuse of authority), citing, Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (Order entered October 1992) and William Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order entered December 17, 1992); see also, John M. Gera v. PPL Electric Utilities Corporation, Docket No. C-20054657 (Opinion and Order entered November 2, 2005).[footnoteRef:1]  As a result, in this case, Mr. Thorne should be given the opportunity to demonstrate orally that PGW violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff. [1:  	The Commission’s decision in Carlock was subsequently clarified to allow ALJ’s the discretion to dispose of the pleadings in a proceeding provided that the action is neither arbitrary nor capricious, and that it is in accordance with the law.  John A. Graham Jr. v. Philadelphia Suburban Water Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957557 (Opinion and Order entered June 12, 1996). 
] 


Mr. Thorne is advised, however, that the standard for disposing of preliminary objections is different than the standard for sustaining a complaint.  To sustain his complaint, Mr. Thorne will have the burden of proving by a preponderance of the evidence that PGW is responsible or accountable for the problem described in the complaint.  This is a higher standard than used to determine whether a complaint should be dismissed prior to a hearing on a preliminary basis.  In the meantime, however, Mr. Thorne cannot be found to now be relitigating his 2017 complaint when that complaint was resolved via a certificate of satisfaction.


ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the preliminary objection filed by Philadelphia Gas Works on April 8, 2020 at docket number F-2020-3019308 is denied.

1. That the formal complaint filed by Paul Thorne, Jr. against Philadelphia Gas Works on March 6, 2020 at docket number F-2020-3019308 shall proceed to a hearing.



Date:	June 5, 2020			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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