BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Verizon Pennsylvania LLC and 			:
Verizon North LLC					:	
							:
	v.						:		C-2020-3019347
							:
Metropolitan Edison Company, Pennsylvania	:
Electric Company and Penn Power Company	:



SECOND SCHEDULING ORDER


On November 20, 2019, Verizon Pennsylvania LLC and Verizon North LLC (collectively “Verizon”) filed a formal complaint at the Federal Communications Commission (FCC) against Metropolitan Edison Company, Pennsylvania Electric Company and Penn Power Company (collectively “First Energy”).  The complaint was docketed by the FCC at docket number 19-354.  In its complaint, Verizon averred that Verizon and First Energy jointly use more than 412,000 utility poles in Pennsylvania under terms and conditions of ten substantially similar joint use agreements dating back as far as 1958.  Verizon added that it pays First Energy annual pole attachment rent under amendments to those agreements which took effect between 1999 and 2009.  Verizon added that First Energy has charged unlawful and unreasonably high contract rates for years even after they were directed by the FCC to eliminate wide disparities in pole rental rates.  Verizon asked the FCC to require First Energy to charge Verizon just and reasonable rates and refund the amounts it believes it was overcharged.  

On February 3, 2020, First Energy filed an answer to Verizon’s complaint.  First Energy argued that Verizon’s complaint is unfounded and should either be dismissed or the relief requested should be denied.  First Energy argued, among other things, that Verizon was required to terminate its existing joint use agreements with First Energy before filing the complaint but failed to do so.  First Energy also argued that Verizon has misinterpreted FCC rulings and failed negotiations with First Energy led to the complaint being filed.  First Energy also argued that Verizon has misconstrued the relevant facts, including whether one party has bargaining leverage over another.  First Energy added that, to the extent the case moves forward, any analysis of the rates between First Energy and Verizon should be prospective in effect only.  First Energy averred multiple affirmative defenses in its answer and provided specific responses to the averments made by Verizon in its complaint.

On March 3, 2020, Verizon filed a reply to First Energy’s answer and a denial of First Energy’s affirmative defenses.  Among other things, Verizon continued to maintain that it is entitled to just and reasonable pole attachment rates and that it is entitled to a refund of what it believes it has been overcharged by First Energy.

Subsequently, the parties engaged in various and significant activities in litigating the complaint before the FCC.

Concurrently, however, the Pennsylvania Public Utility Commission (Commission) has taken steps to “reverse preempt” the FCC’s jurisdiction over pole attachment issues in Pennsylvania.  See, Assumption of PA PUC Jurisdiction Over Pole Attachments from the Federal Communications Commission, Docket Number L-2018-3002672 (Opinion and Order adopted Aug. 29, 2019).  These efforts culminated in the addition of Chapter 77 to the Commission’s regulations, 52 Pa.Code §§ 77.1, et seq., which recently became effective, and the Commission certifying to the FCC on March 18, 2020, that it regulates the rates, terms and conditions for pole attachments.  As a result, on March 23, 2020, the FCC issued an Order indicating that it no longer has jurisdiction over the complaint Verizon filed against First Energy and all future communications regarding the case should be directed to the Commission.  The matter was then transferred to the Commission and referred by the Commission’s Secretary’s Bureau to the Office of Administrative Law Judge for prompt adjudication.  I was assigned as the presiding officer.

Due to the Covid-19 pandemic and the related Emergency Orders issued by Governor Wolf, the Commission has not recently been able to maintain normal operations.  As a result, and in an effort to keep this proceeding moving forward in light of the time constraints on pole attachment cases articulated in Chapter 77, I held an informal, off-the-record conference call with attorneys for Verizon and First Energy, as well as from the Commission’s Mediation Unit, on March 26, 2020 to discuss procedural issues related to this case.  Present on the call was Susan Paiva, Esquire, Curtis Groves, Esquire, Christopher S. Huther, Esquire and Claire J. Evans, Esquire for Verizon; Tori L. Giesler, Esquire and Bob Endris, Esquire for First Energy; and Matthew Homsher, Esquire of the Commission’s Mediation Unit.

During the call, a discussion was held regarding when the regulatory time constraint for this case starts given that the formal complaint was filed by Verizon in November, 2019 but the Commission only established jurisdiction over pole attachment issues recently.  A discussion was also held regarding the status of outstanding motions pending before the FCC and the possibility of resolving this matter through either the Commission’s Mediation Unit or settlement judge regulations.  Finally, a discussion was also held regarding the appropriate manner to proceed with this case – whether to essentially pick up where the FCC proceeding ended or establish a new litigation schedule under Commission rules.  The parties were given an opportunity to informally provide input regarding their position on these various issues no later than March 31, 2020.  Additional emails were subsequently exchanged and a final off-the-record conference call was held with the parties on April 14, 2020.

A scheduling order was issued on April 14, 2020 memorializing the resolution of the procedural disagreements between Verizon and First Energy and establish a procedural schedule for this case.  Pursuant to the scheduling order, Verizon filed its direct testimony on April 21, 2020 and First Energy filed its rebuttal testimony on May 21, 2020.  Verizon’s surrebuttal is due June 11, 2020 and evidentiary hearings are set for the week of June 15, 2020.

In light of the continued interruption of normal operations as a result of the Covid-19 pandemic, additional informal, off-the-record conference calls with the parties, the mediation unit and the presiding officer were held on June 2, 2020 and June 5, 2020 to discuss logistics for the evidentiary hearings.  As a result of those conversations, various modifications to the original scheduling order were agreed upon.  Most significantly, the parties agreed that the in-person hearings scheduled for the week of June 15th would be cancelled and the proceeding would become “paper-only,” meaning that, in addition to other agreed upon modifications, the pre-served written testimony would be admitted into the record of the proceeding via stipulation and with cross examination waived and the parties would brief their legal arguments.  The parties confirmed their agreed upon plan via email dated June 8, 2020.

The purpose of this second scheduling order is to memorialize the modifications to the original scheduling order agreed to by the parties.

As an initial matter, the procedural schedule will be modified to the following:

	In-person evidentiary hearings
	Cancelled

	Verizon Surrebutal Testimony
	June 18, 2020

	First Energy Rejoinder Testimony
	June 25, 2020

	Verizon Surrejoinder Testimony
	July 2, 2020

	Common Briefing Outline to ALJ
	July 7, 2020

	Stipulation of Testimony/Verifications Filed
	July 7, 2020

	In-person mediation session
	July 10, 2020

	Main Briefs
	July 28, 2020

	Reply Briefs
	August 14, 2020

	Commission Public Meeting
	December 17, 2020



The due date for exceptions and reply exceptions will be determined by the Commission’s Office of Special Assistants at the time the Recommended Decision is issued.  Furthermore, the location of the in-person mediation session will be determined in light of the impact of the Covid-19 pandemic.

In addition, the parties agreed that all cross-examination will be waived and the pre-served testimony will be submitted into the record via stipulation with witness verifications.  The parties are directed to contact the Secretary’s Bureau regarding the submission of the pre-served into the Commission’s official files given the voluminous nature of the testimony.  The parties have also agreed that, on the first business day after a party submits testimony, the party will provide the other party documents or workpapers its witnesses considered or relief upon when preparing testimony if they were not previously produced, including spreadsheets in native format and a confidential version as provided in the protective agreement.

The parties also agreed that they will not serve additional discovery, except that First Energy may serve no more than 15 interrogatories including subparts on or before June 22 limited to information in Verizon’s June 18 reply testimony.  A party can move to strike testimony or evidence but must do so within its initial brief after which the opposing party will respond in its reply brief and the dispute will be resolved in the recommended decision.  The Commission’s page limit for the main and reply briefs is increased to 100 pages each and if the Commission’s offices remain closed due to the Covid-19 pandemic by the time the briefs are due, a hard copy of the briefs will be mailed to the presiding officer’s home address.

The parties are commended for reaching an amicable resolution of the procedural issues, especially in light of the constraints and modifications caused by the Covid-19 pandemic.  The parties are also encouraged to continue their efforts to settle this proceeding, including prior to the in-person mediation session scheduled for July 10, 2020.  As noted previously, even if the parties are unable to settle this case, they may still resolve some of the questions or issues during their discussions.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the following revised schedule will be adopted for the remainder of this proceeding consistent with the discussion above:

	In-person evidentiary hearings
	Cancelled

	Verizon Surrebuttal Testimony
	June 18, 2020

	First Energy Rejoinder Testimony
	June 25, 2020

	Verizon Surrejoinder Testimony
	July 2, 2020

	Common Briefing Outline to ALJ
	July 7, 2020

	Stipulation of Testimony/Verifications Filed
	July 7, 2020

	In-person mediation session
	July 10, 2020

	Main Briefs
	July 28, 2020

	Reply Briefs
	August 14, 2020

	Commission Public Meeting
	December 17, 2020



2. That all other aspects of the scheduling order dated April 14, 2020 remain in effect, where applicable.


Date: June 8, 2020						/s/				
							Joel H. Cheskis
							Deputy Chief Administrative Law Judge
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