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[bookmark: _GoBack]CORRECTED SECOND INTERIM ORDER
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On May 15, 2019, the Commonwealth Court of Pennsylvania issued its Memorandum Opinion in which it quashed the Petition for Review filed by Hidden Valley Utility Services, L.P. (Hidden Valley) in the two proceedings cited above.  Hidden Valley had filed the Petition for Review in order to appeal the Commission’s Opinion and Order, dated January 17, 2019.  In its Memorandum Opinion, the appellate court noted the January 17, 2019 Opinion and Order was interlocutory in nature and directed the Commission to schedule an evidentiary hearing concerning the propriety of Hidden Valley’s engineer’s report, with his estimated schedule included, dated April 18, 2019.  

The Commonwealth Court noted the Commission planned to review the engineer’s report and Hidden Valley could raise an issue of whether the compliance deadlines set forth in prior Commission orders (including Commission Orders dated January 17, 2019 and May 3, 2018) should be extended at that time.  The purpose of the hearing should be to consider the sufficiency of both the engineer’s report and the previously ordered one-year compliance deadline.

On February 7, 2020, the Office of Administrative Law Judge (OALJ) issued a Call-In Telephone Pre-Hearing Conference Notice and scheduled a telephonic prehearing conference in this case for Tuesday, February 25, 2020, at 9:00 a.m. before Administrative Law Judge (ALJ) Katrina L. Dunderdale.  On the same day, the presiding officer issued the Prehearing Conference Order which provided procedural instructions to the parties and specified the issues to be discussed at the prehearing conference on February 25, 2020.

On February 25, 2020, the ALJ conducted the prehearing conference with the following parties present: OCA, Hidden Valley, the Bureau of Investigations and Enforcement (BIE) and one individual homeowner, Robert Kollar (Mr. Kollar).  At the prehearing conference, the parties considered issues raised by the directives of the Commonwealth Court and established a litigation schedule.  

The presiding officer advised the parties the instant proceeding involved a very defined and finite question which concerned only a limited amount of evidence.  Accordingly, the presiding officer indicated only limited discovery time should be necessary due to the limited scope of inquiry and because the evidence was known and available for over a year, namely the engineer’s report dated April 18, 2019.  The presiding officer noted the Commonwealth Court envisioned a quick resolution to the underlying issue and, due to the passage of time since the Commonwealth Court quashed that appeal, the presiding officer ruled the focus of the instant proceeding was to supplement relevant evidence to the hearing record, obtain the positions of the parties and then to move quickly to obtain a decision on the limited issues.  

In addition, the parties discussed with the presiding officer a request from OCA, in a letter dated November 20, 2019, in which OCA requested, inter alia, the Commission initiate a Section 529 proceeding (pursuant to 66 Pa.C.S.A. § 529, et seq.) against Hidden Valley as a separate proceeding.  BIE contended it was not necessary for BIE to file a complaint to initiate the proceeding because the Commission’s previous orders already specified when a Section 529 proceeding would be initiated.  However, BIE agreed to initiate a request with the Secretary’s Bureau to docket a separate proceeding without a complaint due to Ordering Paragraph No. 26 in the Commission’s May 3, 2018 Order.[footnoteRef:1]   [1:  	Paragraph No. 26 provided that if Hidden Valley failed to comply with any time deadlines outlined in the May 3, 2018 Order, then OCA was to notify the Secretary’s Bureau and BIE within 30 days of the missed deadlines. 
 ] 


On March 11, 2020, the presiding officer issued the Prehearing Order which memorialized the matters discussed, decided and agreed to by the parties during the prehearing conference, in addition to establishing a litigation schedule and ruling on requests from the parties concerning a potential Section 529 proceeding.  

On the same day, Hidden Valley filed two sets of Objections to Certain Interrogatories Propounded by OCA (for Set IX and Set X) (hereinafter referred to as Hidden Valley Objections).  Hidden Valley explained OCA had propounded interrogatories on Hidden Valley on March 6, 2020 and Hidden Valley had objected orally on March 9, 2020, to five interrogatories in Set IX and to all interrogatories in Set X.  Hidden Valley filed its Objections because the parties were unable to resolve the dispute.  

		On March 16, 2020[footnoteRef:2], Hidden Valley filed a Status Report in which it indicated, in table format, the deadline for compliance of specific tasks, the specific tasks required by the Commission, the status of compliance for each task and the date each task was completed, as applicable. [2:  	On March 16, 2020, the Commission’s offices closed in response to a directive from the Office of the Governor to self-isolate at home due to the Coronavirus Disease pandemic (CoVid19) and the office of the presiding officer, inter alia, began to tele-work remotely.  The self-isolation extended from March 16, 2020 through the date of this Order.  

] 


		Also, on March 16, 2020, OCA filed a Motion to Dismiss Objections and to Compel Hidden Valley Utility Services LP to Answer Interrogatories (OCA Set IX, Questions 3 through 7) (hereinafter referred to as OCA Motion to Dismiss Objections).  

		On March 19, 2020, Hidden Valley filed an Answer to OCA’s Motion to Dismiss Objections and to Compel Hidden Valley to Answer Interrogatories (OCA Set IX, Questions 3 through 7)(hereinafter referred to as Hidden Valley Answer to Compel Answers).  Hidden Valley repeated its objections which it had enumerated in its Objections filed on March 11, 2020.

		On April 14, 2020, Hidden Valley filed a Motion for Stay and Request for Expedited Treatment.  Hidden Valley requested a stay of all activity in this proceeding for an indeterminate and unspecified time period.  The stated reason for the request was because Hidden Valley wanted this proceeding to wait until a decision pending before the Pennsylvania Office of Open Records (OOR) concerning Hidden Valley’s request for information from the Commission pursuant to the Right to Know Law (RTKL) had been made.  

		Hidden Valley averred it made a request for public documents from the Commission pursuant to the Right to Know Law on October 30, 2019.  On December 30, 2019, Hidden Valley filed an appeal of a partial denial by the Commission of some requested documentation.[footnoteRef:3]  On February 20, 2020, the OOR’s Appeals Officer directed the Commission to file a Privilege/Exemption Log by March 6, 2020 which filing deadline was later extended to March 20, 2020 at the request of the Commission’s Counsel.  On March 20, 2020, the Commission filed the Privilege/Exemption Log with the OOR. [3:  	Hidden Valley made five requests for specified information, three of which were provided by the Commission and portions of the two remaining requests were provided.
] 


Hidden Valley argued a stay herein is necessary because the OOR Proceeding has been stayed indefinitely, as a consequence of the issuance of a Proclamation of Disaster Emergency by Pennsylvania’s Governor on March 6, 2020, due to the spread of Coronavirus Disease 2019 (CoVid19).  Hidden Valley averred that, on April 10, 2020, the Appeals Officer in the OOR Proceeding stated an in camera review of the requested documentation was necessary but the review would be impossible until after the expiration of the CoVid19 emergency.  

Hidden Valley contended the documents in dispute in the OOR Proceeding include communications concerning Hidden Valley between and among Commissioners of the Pennsylvania Public Utility Commission and those Commissioners’ Assistants.  In addition, Hidden Valley averred it cannot obtain this information through discovery on BIE, which is the only party herein from the Commission itself, because BIE would not have access to communications between and among the Commissioners and Commissioners’ Assistants.  

Specifically, Hidden Valley contended a Commissioner had prejudged Hidden Valley’s position in these complaint proceedings in 2019, and further argued the requested documents suggest the Commissioner predetermined he would deny Hidden Valley’s petition regardless of the evidence to be presented later.[footnoteRef:4]  As evidence in support of its position, Hidden Valley alleged the same Commissioner gave a power point presentation at the annual meeting of the National Association of Water Companies (NAWC) on May 7, 2019.  Hidden Valley pointed out the statements made by the Commissioner - indicating that Hidden Valley was already subject to a Section 529 proceeding due to noncompliance with Commission orders - at the annual meeting were made before the Commonwealth Court’s decision on May 15, 2019, to quash Hidden Valley’s appeal of the January 2019 Order.  For this reason, Hidden Valley argued this proceeding should be stayed until after OOR makes its decision about the requested information.  Hidden Valley argued it may need that discovered information to show the presence of taint or prejudice by a Commissioner in decisions made earlier in this proceeding. [4:  	Hidden Valley noted the Commissioner no longer serves on the Commission but contended other Commissioners and Commissioners’ Assistants who were involved in prior Hidden Valley cases remain in their positions and, therefore, communications between and among these persons could be relevant.  ] 


		On April 16, 2020, the presiding officer issued an Interim Order which memorialized previous electronic discussions between the parties and resolved the discovery dispute.  The Interim Order included the previous direction from the presiding officer to the parties herein that, “this proceeding only concerns the May 2019 Memorandum from the Commonwealth Court….   does not include a Section 529 proceeding because no Section 529 proceeding has been initiated by the Commission yet…. [and the presiding officer] was unwilling to complicate or slow down this proceeding waiting for a Section 529 proceeding.”  In the Interim Order, the presiding officer sustained the Objections of Hidden Valley and denied the Motion to Compel of OCA.  

		On May 8, 2020, OCA filed its Answer to the Motion for Stay.[footnoteRef:5]  OCA opposed the stay because it would harm substantially Hidden Valley’s customers and adversely affect the public interest.  OCA argued Hidden Valley had failed to show that it met the criteria required in order to obtain a stay, namely, whether Hidden Valley had a strong likelihood of ultimate success on the merits, Hidden Valley would suffer irreparable harm unless the stay was granted, the stay would not substantially harm other parties, and the stay would not adversely affect the public interest.   [5:  	In electronic discussions with the parties, the presiding officer granted OCA until May 8, 2020 in which to file a response to the Motion for Stay filed by Hidden Valley due to difficulties caused by teleworking during the CoVid19 emergency.
] 


		OCA argued Hidden Valley is wrong to point to the Appeals Officer’s decision - to order the Commission to produce a log and to grant an in camera review - as a sign that Hidden Valley will succeed on the merits of its appeal before the OOR because the Appeals Officer’s actions can be reasonably interpreted to show the Appeals Officer was exercising the OOR’s fact-finding authority.  OCA pointed out there is no irreparable harm to Hidden Valley if the instant proceeding concludes before a decision from the OOR because Hidden Valley can file a petition to reopen.  In addition, OCA pointed out that – even if the Commission in the instant proceeding determines Hidden Valley failed to meet the compliance deadlines - there will still be another two evidentiary hearings that must be scheduled before a final order from the Commission will issue, according to Ordering Paragraphs 20 and 21 in the Commission’s May 2018 Order.  

OCA pointed significantly to Hidden Valley’s own statements in its RTKL proceeding that the basis for needing the requested emails was that the emails were relevant to future proceedings.  OCA noted Hidden Valley made no mention of the pending instant proceeding in its RTKL request or appeal.  As for the last two criteria, OCA argued Hidden Valley has ignored the substantial harm any delay will do to its own customers who suffer from poor water quality and reasonable service.  Furthermore, OCA contended the public interest will be adversely affected by a stay now because any delay will push farther back in time the implementation of any necessary improvements to water service.  
		This procedural matter is now ready for disposition.  

Discussion

		A stay in a proceeding should be granted if all of the four criteria below are satisfied, pursuant to the Pennsylvania Supreme Court’s decision in Pa. Pub. Util. Comm’n v. Process Gas Consumers Group, 467 A.2d 805 (Pa. 1983) (Process Gas).  Those four criteria are:

(1) there is a strong likelihood of success on the merits, 
(2) the petitioner will suffer irreparable harm absent the stay, 
(3) the stay will not substantially harm other parties, and 
(4) the stay will not adversely affect the public interest.[footnoteRef:6] [6:  	See also, Pa. Coalition Against Domestic Violence v. Pa. Pub. Util. Comm’n., 130 Pa. Cmwlth. 418, 422-25, 568 A.2d 726, 728-30 (1989).
] 


As the party seeking affirmative relief from the Commission, through the granting of a stay in proceedings, Hidden Valley has the burden of proof in this circumstance, pursuant to 66 Pa.C.S.A. § 332(a).  Furthermore, any party applying for a stay bears a heavy burden of proof, as affirmed by Pennsylvania Courts in, inter alia, Tri-State Asphalt Corp. v. Com. Dept. of Transp., 135 Pa. Cmwlth. 410, 582 A.2d 55 (1990), appeal denied, 527 Pa. 659, 593 A.2d 429; and Commonwealth Bd. of Fin. and Revenue v. Rosetta Oil, Inc., 535 Pa. 343, 635 A.2d 139 (1993).  To succeed on its request, Hidden Valley must show it has a strong likelihood of success on the merits in the underlying proceeding; Hidden Valley will suffer irreparable harm if the stay is not granted; the stay will not substantially harm other parties; and the stay will not adversely affect the public interest.  FN Pa. Pub. Util. Comm’n v. Process Gas Consumers Group, 467 A.2d 805 (Pa. 1983).

Hidden Valley’s request must be denied.  While it is possible Hidden Valley may succeed on the merits in the underlying proceeding, Hidden Valley fails to show how it will suffer irreparable harm if this proceeding does not continue, as envisioned by the Commonwealth Court Order in May 2019 or even if it concludes prior to a decision by the OOR.  In addition, this request for a stay fails because granting the request for an indefinite stay will adversely harm the other parties, especially the homeowners who have a right under 66 Pa.C.S.A. § 1501 to expect reasonable and adequate customer service in the form of water quality from Hidden Valley.  Lastly, the public interest will be adversely affected if the quality issues with Hidden Valley’s water and wastewater systems remain unresolved indefinitely.  

		Hidden Valley has not explained how one Commissioner’s vote (out of five Commissioners) made a difference in this proceeding or how the presence of animus, if it existed, by a Commissioner one year ago has any bearing on the instant proceeding, which has a limited scope based on the remand order from the Commonwealth Court.  As specified in the Prehearing Conference Order issued on February 7, 2020, the scope of the upcoming evidentiary hearing is limited to the Commonwealth Court’s direction in May 2019, namely:  

a.	The propriety of the recommendations, proposed time schedules and financing plans for the recommendations contained in the engineer’s report of Hidden Valley Utility Services from April 18, 2019;

b.	The sufficiency of the report of the engineer of Hidden Valley Utility Services from April 18, 2019; 

c.	The sufficiency of the previously-ordered one-year compliance deadline;

d.	Whether the Commission should grant the request of Hidden Valley Utility Services to extend the compliance deadlines proposed in the engineer’s report from April 18, 2019. 

		Hidden Valley has not shown that the information which it sought through the RTKL has any bearing or relevancy, even tangentially, to the issues stated above.  In addition, OCA is correct that a decision herein concerning these finite issues will not end the Commission’s handling of Hidden Valley’s petitions or OCA’s initial complaints.  Instead, a decision herein will simply answer whether the information provided by Hidden Valley’s engineer in April 2019 was proper and sufficient and if the compliance deadlines recommended in the engineer’s report should be granted.

THEREFORE,

		IT IS ORDERED:

		That the Motion for Stay of Hidden Valley Utility Services, L.P. and Request for Expedited Treatment filed on April 14, 2020, is denied.


Date:   May 15, 2020								/s/			
							Katrina L. Dunderdale
							Administrative Law Judge
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