BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Liza Mousios 						:
							:		C-2019-3007989 
	v.						:
							:
Metropolitan Edison Company	:
	:
	:
Roy Cumming						:
							:
v.						:		C-2019-3007995
							:
Metropolitan Edison Company



ORDER

	The Complainants have filed a Motion to Stay the proceedings and a Motion for Recusal.  The Motions will be denied.

RELEVANT HISTORY OF THE PROCEEDINGS

Liz Mousios and Roy Cummings each filed a Complaint against Metropolitan Edison Company on February 11, 2019.  The Complainants are seeking to prevent installation of an AMI meter, also known as a “smart meter,” at their residence.  The Complaints were initially assigned to Administrative Law Judge Emily I. DeVoe and the matters consolidated. 

On October 1, 2019, a Call-In Evidentiary Hearing Notice was issued setting the hearing for October 28 -29, 2019.  A Pre-hearing Order setting forth procedural information was issued on October 4, 2019.  

By letter received by the Commission on October 7, 2019, the Complainants refused a telephonic hearing and demanded an in-person hearing.  

The telephonic hearing was cancelled, and this matter was transferred to the undersigned on October 21, 2019.  Also, on October 21, 2019, an in-person hearing was scheduled for January 14-15, 2020, beginning at 9:30 a.m. each day.  

The Complainants filed a Motion to Delay the hearing on November 20, 2019.  They asked for a continuance until smart meter cases pending before the Commonwealth Court have been adjudicated.  The Motion to Delay was denied on December 13, 2019.  

On January 3, 2020, Complainants filed a Motion to Stay Hearing, asserting that the matter should be stayed until another pending smart meter matter was decided.  Also, therein, the Complainants indicated that they needed additional time for their expert witness, Mr. William Bathgate, to perform various measurements concerning smart meters.  They contended that Mr. Bathgate could not travel due to the weather and his schedule until the spring of 2020. 

On January 8, 2018, Complainant Liza Mousios telephoned the Commission and requested that the hearing be conducted in writing.  She averred that she was also speaking on behalf of Mr. Cumming.  Ms. Mousios also stated in the phone call that she is ill and cannot attend the hearing in person.  Ms. Mousios also averred that Mr. Cumming had no objection to a "hearing in writing."  

On January 9, 2020, an Order was issued that granted, in part, and denied, in part, the relief requested by the Complainants.  The Complainants' request for written proceedings was granted. The request to delay the hearing until the decision on another smart meter matter was issued was denied.  The in-person hearing scheduled for January 14 and 15, 2020 was cancelled and a modified procedural schedule for written testimony was issued.  

On January 15, 2020, Complainants filed a "Motion for Supplemental Exhibits for Continuing In-Writing Hearing.” 

On January 29, 2020, the Complainants filed a “Motion for Judge Heep to Vacate Her Own Violation of Complainants’ Right to Due Process and Right to Preserve Their Issues on Appeal In Her Preventing Their Use of Their Expert Witness” and “Motion and Request to Deputy Chief Administrative Law Judge Christopher Pell for a Different Judge Such As Administrative Judge DeVoe Whom We Previously Had.”  

On January 31, 2020, an Order was issued that denied the Complainants' request for Disqualification of a Presiding Officer.  The Order also granted the Complainants additional time to submit written testimony and exhibits with due dates as follows:

0. Direct written testimony of the Complainants and Complainants' witnesses, with Exhibits - 2/28/2020.
0. Rebuttal written testimony of the Respondent witnesses, with Exhibits - 3/20/2020.
0. Surrebuttal written testimony of the Complainants, and testimony and exhibits of Mr. Bathgate - April 10, 2020.
0. Respondent Rebuttal testimony and evidence to Mr. Bathgate - April 24, 2019.  

Various motions and cross pleadings were filed by the parties.  

Work from home orders were issued by the Commission in March of 2020 due to the COVID-19 pandemic.  Efforts were made by the Commission to contact all parties with pending actions who had not provided an email address to obtain an email address.  It was also suggested that parties sign up for the Commission’s electronic service.  Commission records contained an email address for the Complaints as Mr. Cumming had previously contacted the Commission on behalf of himself and Ms. Mousios by email.  

	On April 14, 2020, the undersigned issued an Order extending deadlines and due dates. The Order stated the following deadlines:

0. Rebuttal written testimony of the Respondent witnesses, with exhibits – June 18, 2020.
0. Surrebuttal written testimony of the Complainants, and testimony and exhibits of Mr. Bathgate - July 9, 2020.
0. Respondent Rebuttal testimony and evidence regarding Mr. Bathgate – July 23, 2020.

The Order extending the deadlines and due dates was emailed to Complainants on April 17, 2020.

On June 2, 2020, the Complainants emailed to the Commission a Motion to Stay the proceedings. On June 4, 2020, the Complainants emailed to the Commission a Motion for Recusal.  

In the Motion for Stay, Complainants contend that: 1) their expert witness is sheltering in place, “self-quarantining,”  2) the undersigned has refused to rule on Complainants’ Motion to Compel, and 3) the matter should be held in abeyance pending the outcome of appeals in other smart meter cases. [footnoteRef:1]   [1:   	The Complainants reference the pending appeals as follows: Maria Povasz v. Public Utility Commission No. 492 C.D.2019 B Laura Sunstein  Murphy 606 C.D. 2019 C Amicus Brief  of Laura  Sunstein Murphy{ see above} D Cynthia Randall and Paul Albrecht No.607 C.D.2019 E  Mary  Paul 460C.D. 2019 F Evangeline Hoffman-Lorah712 C.D. 2019 G Dr. and Dr. Alexia and Lawrence  McKnight1253C.D.2019 H Richard N.Meyers 1337 C.D. 2019 I  Willard and Elsbeth Sunstein 1581 C.D. 2019 J Janice Denito Branagh 1857C.D.2019 KOrpheus and Kimberly Hanley 172 C.D. 2020. 
] 
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Respondent opposes this Motion. The company first notes that on April 14, 2020, the undersigned issued an Order extending testimony deadlines due to the COVID-19 circumstance.  The company also notes that the Complainants have on at least three previous occasions prior to the COVID-19 orders sought to extend, delay or stay this matter and that the Complainants have been afforded adequate time to coordinate the preparation and submission of written testimony by their witness. 

Met-Ed also opposes the Complainants’ request to stay this proceeding pending the outcomes of the Commonwealth Court’s decisions. The Respondent states:

No reason exists to postpone the hearings in this case due to these appeals pending before the Commonwealth Court.  This case has been in litigation for over 14 months and must finally proceed in accordance with the schedule set forth” and that judicial economy demands that this case proceed in accordance with the schedule set forth in ALJ Heep’s April 14, 2020 Order Extending Time, and that the Complainants’ latest attempt to delay these proceedings be denied.”

ANSWER OF METROPOLITAN EDISON COMPANY TO THE JUNE 1, 2020 MOTION TO STAY AND THE JUNE 4, 2020 MOTION TO RECUSE at 3.  

		The Complaints here were filed in February of 2019.  The Complainants identified Mr. Bathgate as an expert witness as early as August of 2019.  Additionally, the previous Administrative Law Judge to which this matter was assigned as well as the undersigned have granted the Complainants several extensions of time prior to the COVID-19 stay home orders.  Stay at home orders have been relaxed since May of 2020.  The extended deadlines in the April 14, 2020 Order, at least the third such extension, gives the Complainants until July 9, 2020 to provide written testimony and exhibits from Mr. Bathgate.  The Complainants have been provided more than ample time to determine witnesses and prepare testimony.

		As for the Motion to Compel the Complainants contend is pending, a review of the record does not reveal such a motion. On May 1, 2020, May 13, 2020 and June 1, 2020, email was sent to the Complainants requesting that they submit a copy of the motion or a list of the discovery requests to which they seek responses.  The Complainants have not provided either.  

		With respect to the pending matters on appeal, as the Commission has noted, action should not be taken based on speculation.  Pa. PUC v. Duquesne Light Company, 1987 Pa. PUC Lexis 342; Commonwealth v. Thomas, 51 A.3d 255 (Pa. Super. Ct. 2012)).  That there are appeals pending in cases that involve smart meters is not a basis upon which to stay the instant proceedings.

The Commission should not delay or halt matters pending uncertain outcomes or actions or in anticipation of a change in the law, particularly given uncertain time schedules and resolution.  As noted in the January 9, 2020 Order denying the Motion for Stay previously filed by the Complainants, there is no inclination or reason here to wait until petitions for reconsideration or any appeals are settled in other smart meter matters.  See Assumption of Commission Jurisdiction Over Pole Attachments from the Federal Communications Commission, Docket Number L-2018-3002672 (Order entered September 3, 2019).  The request for a stay will be denied.  

The Complainants have also filed a Motion for Recusal of the undersigned.  In the Motion, the Complainants aver as Complainants’ reasons for recusal that: 1) the undersigned granted the Respondent’s Objections in three days and did not allow the Complainants time to respond in December of 2019, 2) the undersigned granted the Respondent’s Motion to Compel Answers to Interrogatories despite the fact that they were already answered, 3) the undersigned never ruled on the Complainant’s Motion to Compel, 4) the undersigned ordered the Respondents to reply by June 5, 2020 without addressing the Complainant’s Motion to Compel, 5) the Complainants reminded the undersigned in their latest correspondence that there was not a ruling in the Complainant’s Motion to Compel, 6) there is “ex parte corruption, “ and  7) there is a “bedfellow relationship “ with the Respondent. The Complainants also again raise the issue of the availability of Mr. Bathgate, 

The Respondent answers that the Complainants have not provided a sworn affidavit and therefore is on its face deficient, that the averments of the Complaints are in large part ad hominem attacks, that the Complainants have misrepresented the facts, that there is no Motion to Compel in the docket of this matter, that the Complainants do not identify what Order issued is being disputed and do not explain how such Order evidences personal bias or other disqualification, and that at the time the Respondent’s Motion to Compel was filed, the Complainants had neither objected nor responded to any of the Company’s Set III Discovery Requests.  

The Complainants’ Motion for Recusal will be treated as a Motion for Disqualification of Presiding Officer.  Commission Rules of Practice and Procedure permit parties to file a motion for disqualification of a presiding officer, pursuant to 52 Pa. Code § 5.482, which states in part as follows:

§ 5.482. Disqualification of a presiding officer.

 (a)  A party may file a motion for disqualification of a presiding officer which shall be accompanied by affidavits alleging personal bias or other disqualification. 

 (b)  A presiding officer may withdraw from a proceeding when deemed disqualified in accordance with law.

Parties to a proceeding are entitled to a fair hearing without bias, hostility, or prejudgment.  Pennsylvania Publications v. Public Utility Commission, 152 Pa. Superior Ct. 279, 32 A.2d 40, reversed on other grounds, 349 Pa. 184, 36 A.2d 777, 153 ALR 457 (1943).  It is the duty of the presiding officer “to decide whether he feels he can hear and dispose of the case fairly and without prejudice . . .”  Reilly v. Southeastern Pennsylvania Transportation Authority (SEPTA), 507 Pa. 204, 489 A.2d 1291, 1300 (1985). The Pennsylvania Supreme Court further explained in Commonwealth v. Blakeney, 596 Pa. 510; 946 A.2d 645, 662 (2008):

“A trial judge should recuse himself whenever he has any doubt as to his ability to preside impartially in a criminal case or whenever he believes his impartiality can be reasonably questioned.”  Commonwealth v. Goodman, 454 Pa. 358, 311 A.2d 652, 654 (Pa. 1973).  It is presumed that the judge has the ability to determine whether he will be able to rule impartially and without prejudice, and his assessment is personal, unreviewable, and final. Commonwealth v. Druce, 577 Pa. 581, 848 A.2d 104, 108 (Pa. 2004).  “Where a jurist rules that he or she can hear and dispose of a case fairly and without prejudice, that decision will not be overturned on appeal but for an abuse of discretion.”  Commonwealth v. Abu-Jamal, 553 Pa. 485, 720 A.2d 79, 89 (Pa. 1998).

		Complainants’ averments regarding Mr. Bathgate and numbers 3, 4, and 5 pertaining to a Motion to Compel have been addressed in the discussion regarding the Motion to Stay and will not be addressed again here.  As for averments 1 and 2, the timing and efficiency of the issuance of orders do not support a finding of bias and there is nothing in the record showing that the Complainants’ pleadings were not considered whenever filed. 

Averments 6 and 7 are mere assertions.  Complainants have not established, nor does the record support a finding, that there is bias or unfairness or any other basis for disqualification of the undersigned in this matter.  

		The Complainants have been provided due process and the ability to be heard. The method and manner by which the Complainants will be heard has been changed from telephonic to in-person to written proceedings at the request of the Complainants.  Previous requests by the Complainants for extensions of time have been granted.  There is nothing in the record showing that the undersigned cannot "hear and dispose of the case fairly and without prejudice."  Reilly v. SEPTA, supra.  There is no valid reason to recuse here and the Motion for Disqualification will be denied. 



THEREFORE,

IT IS ORDERED:

1. That the Motion for Stay of the proceedings at consolidated Docket Numbers C-2019-3007989 and C-2019-3007995 is denied.  

1. That the Motion for Recusal at consolidated Docket Numbers C-2019-3007989 and C-2019-3007995 is denied.  

1. That the parties should contact Legal Assistant Pamela McNeal at pmcneal@pa.gov if there are any email or other contact information changes or additions and consider signing up for eservice on the Commission’s website at http://www.puc.state.pa.us/ . 


Date:	June 15, 2020							/s/			
							Darlene D. Heep
						Administrative Law Judge
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