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INTERIM ORDER 
DENYING MOTION FILED BY COMPLAINANTS ON JUNE 5, 2020


On May 26, 2020, an Interim Order was entered confirming that an initial telephonic hearing in this case was scheduled for Monday, June 29, 2020 at 10:00 a.m.  The Parties were Provided with instructions regarding how to participate in the hearing.  In  addition the Parties were advised that if they intend to present any documents or exhibits for my consideration at the hearing, or if they intend to have a witness refer to or rely upon any material of any kind, document or proposed exhibit, they must serve three (3) copies of each document to me, by first class mail, and one (1) copy of each document to every other party in this case, on or before Friday, June 15, 2020.  The Parties were further advised that one copy of each proposed exhibit and any document or material that the Parties intend to have a witness refer to or rely upon, must be emailed to Dan Pallas, Legal Assistant at dpallas@pa.gov, with a copy of the email transmission and attachments copied by email to every other party and that the email transmission must be received at least five (5) business days before the hearing.

The Parties were also advised that they must provide my legal assistant and the opposing Party with a copy of ANY document that they file in this case, by email, in addition to filing the document with the Commission Secretary and providing a copy by mail to the opposing party and the undersigned presiding officer.

On June 5, 2020, Complainants filed a Response to Interim Order (Motion)1 wherein Complainants alleged that: (1) Respondent and Mediator Cynthia Lehman participated in ex parte communications; (2) Respondent failed to reach out to the Complainants to set a resolution conference in accordance with the Interim Order dated January 12, 2018; (3) that the undersigned presiding officer should recuse myself from this case; and (4) the June 29, 2020 hearing should be continued.  On June 11, 2020, Respondent filed an Answer to the Response to Interim Order filed by Complainants on June 5, 2020.  
Respondent averred that it never participated in any ex parte communications, as alleged by the Complainants.  Respondent further averred that it attempted to reach out to the Complainants to try to set a resolution conference, however it became clear that Complainants and Respondent would be unable to reach a settlement in this case because the Complainants refuse the smart meter’s installation under any circumstances. Respondent averred it remains available to discuss settlement with the Complainants before and at the evidentiary hearing.
Respondent opposed the request that I recuse myself as the Motion is fundamentally defective because it contains no affidavits alleging personal bias or other disqualification in conformance with the Commission’s regulations. 52 Pa. Code § 5.482(a).  Finally, Respondent opposes a further stay of this proceeding as it was originally served with the Formal Complaint on October 24, 2017, and Complainants have had more than sufficient time to prepare for their case, and the reasons proffered in their Motion do not constitute exigent circumstances that would warrant a continuance.   
On June 15, 2020, Complainants filed a pleading dated June 14, 2020 entitled Motion in the Case of Docket No. C-2017-2630621.  Complainant essentially averred that they wanted Respondent to comply with the resolution conference as ordered on January 12, 2018; that the deadline to submit their exhibits be extended until on or after September 20, 2020; that the hearing be delayed based upon vague references to a mother being in the hospital and a child having surgery; that a different administrative law judge be assigned to the proceeding; that Complainants list of witnesses be accepted although they were not identified; and that the hearing be delayed until after September 20, 2020 when at least four of their witnesses would be available.


This case was initiated by the filing of a Complaint in October of 2017, by Complainants, contesting the installation of a smart meter at their service address. 
On March 6, 2020, an Interim Order was entered requiring the Parties to provide status reports, no later than March 18, 2020, which was include dates when the Parties and their witnesses would be available and proposed locations for an evidentiary hearing anticipated to be held in June 2020.
On March 18, 2020, the Parties filed their status reports. The Complainants’ status report failed to provide -any proposed dates for an evidentiary hearing.  Instead, their status report set forth many of the same allegations contained in their Motion, regarding Respondents alleged failure to comply with the Interim Order Setting Resolution Conference and that the Company participated in ex parte communications.  Accordingly, on May 26, 2020, a Notice was issued scheduling a telephonic evidentiary hearing for June 29, 2020.  That same day, a Prehearing Order was entered setting forth various procedural rules and requirements for the proceeding and information about participating in the telephonic hearing.  On May 26, 2020, Complainants filed a Response to Interim Order of May 26, 2020.  

Based upon a review of the record and the pleadings filed by the Parties, nothing has been presented to the undersigned presiding officer that Respondent participated in any ex parte communications, as alleged by the Complainants in their Motion. 

Under Section 334(c) of the Public Utility Code, an ex parte communication is defined as follows:
Ex parte communications prohibited in this section shall mean any off-the-record communications to or by any member of the commission, administrative law judge, or employee of the commission, regarding the merits or any fact in issue of any matter pending before the commission in any contested on-the-record proceeding.  Contested on-the-record proceeding means a proceeding required by a statute, constitution, published commission rule or regulation or order in a particular case, to be decided on the basis of the record of a commission hearing, and in which a protest or a petition or notice to intervene in opposition to requested commission action has been filed.  This subsection does not prohibit off-the-record communications to or by any employee of the commission prior to the actual beginning of hearings in a contested on-the-record proceeding when such communications are solely for the purpose of seeking clarification of or corrections in evidentiary materials intended for use in the subsequent hearings.
66 Pa.C.S. § 334(c).

The averments in this proceeding appear to allege that Respondent communicated by email with Mediator Lehman, regarding procedural matters concerning the status of the Company’s efforts to contact the Complainants about resolution of the dispute and proceeding through the hearing process.  No averment was made of any communications regarding the merits or any fact in issue of any matter pending before the commission in any contested on-the-record proceeding.  Furthermore, the communication was subsequently provided to Complainants as referenced in their March 18, 2020 status report. 
With regard to Complainants’ allegations about scheduling a resolution conference, Respondent asserts it reached out to Complainants to try to set a resolution conference, however it was evident that a resolution of the dispute was not possible.  The Parties could have requested a settlement conference and Respondent averred that it remains available to discuss settlement with the Complainants before and at the evidentiary hearing.  As Respondent points out, no need exists, however, to delay the hearing to accommodate such a resolution conference taking place in the future. 

Complainants also request that I recuse myself from this proceeding.  Complainants failed to provide or aver any affidavits or averments alleging personal bias or other legitimate basis for  disqualification.  
With regard to Complainants’ request to continue the hearing until after September 20, 2020, Complainants have had more than sufficient time to prepare for their case.  In addition, the reasons proffered by Complainants were vague and did not establish good cause or “exigent circumstances” that would warrant a continuance under the Prehearing Order. Under the circumstances, the following order will be entered.
THEREFORE,

IT IS ORDERED:

1. That the Complainants request for disqualification of the undersigned presiding officer from this proceeding is denied.

2. That the request to require Respondent to participate in a resolution conference is denied.  The Parties may engage in settlement discussions at their discretion.
3. That the request to continue the evidentiary hearing in this proceeding is denied.

4. Any requests to permit testimony from witnesses or to admit evidence into the record will be addressed at the evidentiary hearing in this proceeding.

5. That the Parties are excused from providing written copies of their proposed exhibits on or before June 15, 2020, however if any party intends to present any documents or exhibits for my consideration at the hearing, or if any party intends to have a witness refer to or rely upon any material of any kind, document or proposed exhibit, you must serve me with one copy of each proposed exhibit and any document or material that you intend to have a witness refer to or rely upon, by email directed to Dan Pallas, Legal Assistant at dpallas@pa.gov, with a copy of the email transmission and attachments copied by email to every other party.  The email transmission must be received at least five (5) business days before the hearing.

6. The Parties shall provide my legal assistant and the opposing Party with a copy of ANY document you file in this case, by email, in addition to filing the document with the Commission Secretary and providing a copy by mail to the opposing party and the undersigned presiding officer.

7. The Party intending to offer or utilize any such material or document, or proposed exhibit shall also have at least one copy for his or her use at the hearing.   

8. That all proposed exhibits, documents and materials shall be properly pre-marked for identification prior to the evidentiary hearing and prior to serving such materials upon the opposing Party and the undersigned Presiding Officer.

9. That it shall be the responsibility of the Party offering their proposed evidence to make appropriate arrangements to properly present their evidence at the hearing in this proceeding.  The Parties are encouraged to cooperate in an effort to resolve any procedural matters prior to the hearing.  The failure to make such appropriate arrangements as set forth above, may result in the refusal of any request to use such materials at the hearing or to introduce any such materials or proposed evidence at the hearing in this proceeding.




10.
YOU MAY LOSE THIS CASE, IF YOU DO NOT TAKE PART IN THIS HEARING AND PRESENT EVIDENCE ON THE ISSUES RAISED.  52 Pa.Code § 5.245.  

Date:  June 16, 2020







/s/












Jeffrey A. Watson









Administrative Law Judge
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