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OPINION AND ORDER


BEFORE THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Deree J. Norman (Mr. Norman or Complainant) on November 8, 2018, to the Initial Decision of Administrative Law Judge (ALJ) Marta Guhl which was issued on October 19, 2018, in the above-captioned proceeding.  This matter is a billing dispute and formal complaint arising pursuant to, inter alia, the provisions of the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1405; 1410, et seq., (Act).  On November 28, 2018, PECO Energy Company (PECO or Company) filed Replies to Exceptions, Nunc Pro Tunc.

In her Initial Decision, ALJ Guhl denied the Complaint, in part, and granted it, in part, and concluded that Mr. Norman failed to meet his burden of proof that PECO violated a Commission Order or Regulation in terminating his utility service.  The decision further concluded that PECO billed the Complainant correctly on the final bill that was issued after the termination of service and did not violate any Commission Order or Regulation regarding a dispute concerning the timely submittal of a medical certificate pursuant to the Commission’s Regulations.  The Initial Decision granted the Complaint to the extent Mr. Norman requested a payment arrangement.  ALJ Guhl found that the Complainant met his burden that he is eligible for a payment arrangement under Section 1405(b)(1) of the Act, 66 Pa. C.S. § 1405(b)(1).  We shall deny Mr. Norman’s Exceptions, consistent with the discussion in this Opinion and Order and adopt the Initial Decision (I.D.).

Background

On December 27, 2017, Mr. Norman filed a Formal Complaint (Complaint) with the Commission naming PECO as Respondent.  This matter is a timely appeal by Mr. Norman of an October 31, 2017, decision to an informal complaint of the Commission’s Bureau of Consumer Services (BCS) at Case No. 3558059. 

In the Complaint, Mr. Norman alleged the following: (1) that his electric service was terminated; (2) that he was not given an opportunity to establish a payment arrangement; and, (3) that there are incorrect charges on his bill, specifically his most recent bill included dates which were after the termination date for service rendered for 5367 Thomas Avenue, Philadelphia, PA (Service Address).

In the Complaint, Mr. Norman stated, inter alia, that PECO has never explained or addressed any of his concerns but only informed him to pay all past due charges.

Mr. Norman attached a copy of PECO’s September 12, 2017 bill for service to the Service Address (account number ending 01508) for the amount of $2,891.67.  The attached bill indicated that: (1) an amount of $2,043.92 was due on or before, October 4, 2017; (2) there were thirty-six (36) entries for Budget bill charges from prior bills; (3) PECO applied a payment credit of $70.00 to the account on September 6, 2017;[footnoteRef:1] and (4) PECO applied a late payment charge of $114.92.   [1:  	The Complainant disputes this credit to his account, infra.] 


On January 18, 2018, PECO filed an Answer denying the material allegations of the Complaint (Answer).  PECO took the position, inter alia, that the Complainant’s service was terminated for non-payment of a past due balance in the amount of $1,760.68 after the utility complied with Commission Regulations pertaining to written and in-person notices prior to terminating service at the Service Address.  Answer at 2.  PECO further stated that service was terminated through an underground dig because the Complainant denied its employees access to the meter.  Id.[footnoteRef:2]  [2:  	The Complainant, at certain portions of his Exceptions, infra, clarifies that individuals who were present to terminate his service were agents, i.e., contractors retained by PECO and not, necessarily, PECO employees.] 


PECO, in its Answer, also replied that: (a) on July 13, 2017, it issued a ten-day notice of service termination to the Complainant for the past due balance; (b) on July 19, 2017, the Complainant contacted PECO regarding the termination notice and was informed of PECO’s position that it would require a payment of $959.94 to avoid service termination; and (c) since no payment was forthcoming, PECO then issued a 72‑hour notice and proceeded with service termination.  Answer at 2.  PECO issued a final bill for the Complainant’s account in the amount of $1,909.33 for service from the period August 9-21, 2017, which included a $3.38 charge for the meter and a cumulative late payment charge of $114.92.  Answer at 3, citing PECO Exhibit #5 to Answer.  PECO replied: (1) that the current balance owed at the time of the Answer was $1,936.90;(2) that Mr. Norman was not entitled to a payment arrangement as he was no longer a customer; and (3) that to establish new service, the Complainant must make a payment toward the final balance.  Answer at 3.  
 
By Hearing Notice dated January 30, 2018, an Initial Hearing was scheduled for Tuesday, March 27, 2018, at 1:30 p.m. and the matter was assigned to ALJ Guhl.  

A Prehearing Order was issued on January 31, 2018, advising the parties of various procedural requirements and providing an explanation of the burden of proof for establishing entitlement to the relief requested in the Complaint.  See I.D. at 2.  

On February 1, 2018, the Complainant filed a “Petition for Restoration of Service” (Petition).  In the said Petition, Mr. Norman referenced Commission Regulations at 52 Pa. Code § 56.115[footnoteRef:3] (pertaining to restoration of service after the presentation of a medical certificate) and attached a copy of a letter dated December 15, 2017, from a Nurse Practitioner with Penn Medicine.  [3:  	See Chapter 56 of the Commission’s Regulations, “Emergency Provisions,” 52 Pa. Code §§ 56.111-56.118. ] 


On March 5, 2018, the Complainant filed “Complainant Deree J. Norman’s Motion to Compel and Sanction Respondent PECO Energy Company” for PECO’s failure to restore his service.  Mr. Norman, again, cited 52 Pa. Code § 56.115 and also included a Memorandum of Law in support of this Motion (Memorandum re: Motion to Compel hereafter).[footnoteRef:4]   [4:  	The Motion did include a Notice to Plead. ] 


The Memorandum re: Motion to Compel extensively detailed facts of the Complainant’s prior dispute with PECO in which he filed a previous formal complaint with the Commission.  In this Memorandum re: Motion to Compel, Mr. Norman sets forth factual background that overlaps but relates to a prior docketed Commission proceeding, Deree J. Norman v. PECO, Docket No. C-2015-2472605 (Order entered July 13, 2017) (2017 PECO Complaint); also I.D. at 9; Finding of Fact Nos. 4-5, infra.  The 2017 PECO Complaint was appealed to the Commonwealth Court and the Court, by Opinion filed July 12, 2018, affirmed the Commission Order.  See Deree J. Norman v. Pa. PUC, No. C.D. 1053 2017 (July 12, 2018) (Opinion not reported); 2018 WL 3384475; Finding of Fact No. 5, infra.[footnoteRef:5]   [5:  	We note that Mr. Norman, appearing pro se, filed a Petition for Stay of the final Commission Order in the 2017 PECO Complaint with the Commission.  This Petition for Stay was denied by Opinion and Order entered December 7, 2017 (2017 PECO Complaint Reconsideration Order).    ] 


On March 21, 2018, Mr. Norman requested a continuance.  By Hearing Cancellation/Reschedule Notice dated May 1, 2018, the hearing was rescheduled to June 22, 2018.  

On June 22, 2018, the hearing convened as scheduled.  The Complainant appeared and participated pro se and testified on his own behalf.  The Complainant presented eight exhibits, which were entered into the record.[footnoteRef:6]  PECO appeared and was represented by counsel, Shawane Lee, Esquire.  PECO presented the testimony of one witness, Dana McCollum, Regulatory Assessor, and offered 14 exhibits, which were entered into the record. [6:  	PECO objected to the Complainant’s proffered Exhibit 2, which was an affidavit from an employee at the University of Pennsylvania Health System.  The document was tendered by Mr. Norman in support of his position that his physician did not receive, via a fax, a medical certificate from PECO for completion and return.  PECO objected based on hearsay and the objection was granted.  The exhibit was, therefore, excluded.  See Transcript at 150.] 


The hearing resulted in a 141-page transcript (“Tr.”).  The record closed on July 23, 2018.  

As previously noted, the Commission issued ALJ Guhl’s Initial Decision on October 19, 2018.  On November 8, 2018, the Complainant filed his Exceptions.  On November 28, 2018, PECO filed Replies to Exceptions, Nunc Pro Tunc.[footnoteRef:7]   [7:  	PECO explains that Exceptions to the Initial Decision were due on November 8, 2018.  In two e-mail correspondences received from the Complainant and directed to PECO, ALJ Guhl, and the Commission’s Office of Special Assistants, PECO states that, while the Exceptions were referenced in the e-mails, they were not included as attachments.  See PECO Replies to Exceptions at 2.  However, the Exceptions were entered on the Commission docket and PECO became aware of the filing of Exceptions, with attachments, after it reviewed the docket on the Commission website on or about, November 20, 2018.  Thereafter, PECO retrieved a copy of the Exceptions from the Commission docket and filed its Replies.  Id.  We shall consider the Replies to Exceptions of PECO as timely submitted based on the representations of PECO’s counsel.] 


Discussion

A.	Legal Standards

Section 332(a) of the Code, 66 Pa. C.S. § 332(a), places the burden of proof upon the proponent of a rule or order.[footnoteRef:8]  In this matter, Mr. Norman, the Complainant, is the proponent of a rule or order from the Commission regarding whether the actions of PECO were in violation of a Commission Order, Commission Regulation, or some other provisions of law which the Commission has jurisdiction and authority to administer.  The Complainant, therefore, has the burden of proof. [8:  	See 66 Pa. C.S. §332(a) - (a)  Burden of proof.--Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.] 


To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO, as Respondent, is responsible or accountable for the problem described in the Complaint.  I.D. at 7, citing Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  Id. 

To meet his burden of proof by a preponderance of the evidence standard, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent, PECO.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

In addition to the prehearing notices provided to the Complainant, the burden of proof and standards under which the Commission must reach a determination were properly set forth in the Initial Decision at 6-7. 

B.	ALJ’s Recommendations

ALJ Guhl reached thirty-two Findings of Fact and reached fifteen Conclusions of Law.  Unless expressly rejected or modified by our discussion in this Opinion and Order or modified or rejected by necessary implication from our disposition of the Exceptions to the Initial Decision, we shall adopt the Findings of Fact and Conclusions of Law of ALJ Guhl.  

Initially, we note that the format of Mr. Norman’s Exceptions, infra, repeats the ALJ’s Findings of Fact and contests, i.e., agrees or disagrees, with the said findings. We will address Mr. Norman’s objections to the ALJ’s Findings of Fact to the fullest extent possible in our disposition of the Exceptions. 
The Initial Decision considered the claims in the Complaint under the following headings: (1) Termination of Service; (2) Medical Certification; 
(3) Incorrect Charges for Service; and (4) Payment Agreement.  We shall follow this format in our consideration and disposition of the Exceptions, infra, to the fullest extent possible.

1. Termination of Service

a. Positions of the Parties 

1.) Complainant

The Complainant raises six allegations which are as follows.  That:
 
(1)  	the Complainant’s service was improperly terminated on August 21, 2017, based upon an outstanding unpaid balance accumulated for service rendered to his Service Address by PECO.  It appears from a review of the transcript that Mr. Norman contends[footnoteRef:9] that bills for service rendered by PECO after the initiation of Commission proceedings, beginning on or about 2015, and/or appellate court proceedings pertaining to the Commission’s final order in the 2017 PECO Complaint, absolved him of responsibility for such charges or deferred or stayed his financial responsibility for those charges.  Tr. 28-30; 51-52; 59-60;  [9:  	Tr. at 10; 133-134.] 


(2)  	the termination of the Complainant’s service on August 21, 2017, overlaps factual contentions and disputes that were the subject of the 2017 PECO Complaint.  See Tr. at 125-126; 128-129.  After a final order was entered in the 2017 PECO Complaint, Mr. Norman requested a stay, i.e., a stay of service termination, which request was denied in the 2017 PECO Complaint Reconsideration Order; 

(3) 	 during the period of time of the final order in the 2017 PECO Complaint and to date, the Complainant and PECO dispute whether the Complainant timely forwarded a completed medical certificate pursuant to the provisions of Chapter 56 of the Commission’s Regulations, a financial income information/statement, and Customer Assistance Program (CAP) application to PECO, Tr. 31‑32; 

(4)  	the current proceedings were initiated within, approximately, nine (9) days after PECO terminated the Complainant’s service under the authority of the 2017 PECO Complaint final Order; Tr. at 67; 

(5)  	termination of service was implemented through an underground dig based on the Complainant’s failure to provide PECO agents and/or employees access to his premises; and

(6)  	the Complainant has also indicated that he denied PECO access to his premises and meter based on his opposition and objection to the installation of an Advanced Metering Infrastructure (AMI) meter, i.e., “smart meter,” and/or digital meter.  In this regard, the Complainant takes the position that a change from his current meter would produce inaccurate consumption data.[footnoteRef:10]  The Complainant also suggests that PECO’s actions in terminating his service are related to his refusal to allow PECO access to his premises to exchange/replace his meter.  Tr. 127-130. [10:  	See Memorandum re: Motion to Compel, Procedural History at ⁋ 13, 19a.i.  In the 2017 PECO Complaint proceedings, the substance of Mr. Norman’s complaint concerned allegations that his currently installed meter, in some manner, ostensibly through the use of algorithms, enabled PECO to manipulate consumption data so that the data used to calculate his bill did not actually reflect the electricity that he used.  See Tr. at 125-126; 2017 PECO Complaint, Initial Decision at 12, n. 16; 2017 PECO Complaint at 2; 6-8; 10-11; 2017 PECO Complaint Reconsideration Order at 2.] 


Mr. Norman desires to obtain service and is requesting a payment arrangement.  Tr. at 14; 68.

2.) PECO

PECO contended that Mr. Norman attempts to re-litigate issues pertaining to his terminated account that were fully litigated in the 2017 PECO Complaint and resolved against him.  PECO emphasizes that the Complainant’s account activity demonstrates that from the period August 2015 to September 2017, Mr. Norman did not make any payments on his account.  See PECO Exh. 1.  PECO suggests that the payment history of the Complainant is even more telling since its archived records show that only one payment in the amount of $70.00 was made on the account since October 2014 and Mr. Norman disputes this payment/credit.  Thus, PECO states that there has been a period of, approximately, four years where no payments were made on the account.  See PECO Replies to Exceptions (R. Exc.), infra, at 7.

PECO disputes the factual allegations of Mr. Norman regarding a medical certification.  PECO contends that: (1) Mr. Norman was issued medical certification forms which were not timely returned; (2) he was billed properly for service with a final bill that was subsequently adjusted to reflect the date his service was terminated; and (3) PECO’s actions were not related to the Complainant’s refusal to have an AMI meter installed as he has alleged in his Exceptions.  See R. Exc., infra.  

b. ALJ’s Recommendation

ALJ Guhl found that Mr. Norman did not meet his burden of proof regarding his allegations of improper service termination.  I.D. at 8-10.  The pertinent discussion is reprinted below:

On July 13, 2017, the Commission entered an Opinion and Order at Docket No. C-2015-2472605, which denied the Complainant’s exceptions to the Initial Decision of ALJ Mary Long and adopted the ALJ’s Initial Decision.  Tr. 52; PECO Exh. 13.  ALJ Long’s Initial Decision denied the Complainant’s Complaint regarding his billing dispute.  PECO Exh. 13.  On July 13, 2017, PECO issued a ten-day termination notice for the amount of $1,760.68.  Tr. 50, 52; PECO Exhs. 3 and 4.  PECO attempted a 72-hour notice on August 7, 2017, August 11, 2017, and August 14, 2017 and was successful on August 15, 2017.  Tr. 56-57; PECO Exh. 4.  The Complainant’s service was terminated on August 21, 2017, due to nonpayment.  Tr. 64; PECO Exh. 3.  PECO terminated service by an underground dig due to the Complainant not allowing access to the meter in the Service Address.  Tr. 64; PECO Exh. 3.  A final bill on the Complainant’s PECO account was sent on September 26, 2017, in the amount of $1,909.33.  Tr. 76; PECO Exhs. 1, 2, 3 & 13.  
 
The Complainant did file an appeal of the July 13, 2017 Commission Opinion and Order.  However, there is nothing in the Public Utility Code or the Commission’s regulations which states that a public utility cannot terminate service when there is an appeal to Commonwealth Court.  See 52 Pa. Code § 56.181(2).  Further, in any case alleging the customer’s failure to pay undisputed bills as required under Section 56.181, a public utility may terminate service after giving proper notice, whether or not a dispute is pending.  52 Pa. Code § 56.164. 
 
While some of the charges that were included in the termination of service were related to the Complaint that had been pending before ALJ Long, there is nothing in the record to indicate that the Complainant requested a stay from the Commonwealth Court regarding any potential actions by the utility.  Nor is there any indication that the Court granted a stay to the Complainant that would forestall the termination process by PECO.  Since the Commission issued an Opinion and Order regarding the Complainant’s billing dispute, PECO was entitled to terminate due to nonpayment.  There is nothing to indicate that PECO did not follow proper notice procedures regarding the Complainant’s termination.  See 66 Pa. C.S. § 1406(b).  

I.D. at 9-10.

2. Medical Certifications

a. Positions of the Parties 

1.) Complainant

Mr. Noman contended that during the period of time of the final order in the 2017 PECO Complaint and to date, he disputes whether he timely forwarded a completed medical certificate pursuant to the provisions of Chapter 56 of the Commission’s Regulations, a financial income information/statement, and CAP application to PECO.  Tr. 31-32, 36.  The Complainant contended that the submittal of the medical certificate(s) was not properly acknowledged and/or processed by PECO.  

Review of the Commission docket in this matter discloses two pleadings which do not appear to have been addressed by the presiding ALJ or PECO.  Review of the pleadings provide additional clarification of the contentions of Mr. Norman.  

[bookmark: 56.113.]As noted, on February 1, 2018, the Complainant filed a Petition styled, “Petition for Restoration of Service.”  The Complainant attached to the Petition a copy of a letter dated December 15, 2017, from a Nurse Practitioner with Penn Medicine.  This document, attached to the Petition, was submitted by the Complainant pursuant to applicable Commission Regulations for restoration of service due to medical certification.  See 52 Pa. Code § 56.113. Medical certifications.[footnoteRef:11] [11:  	The letter cited a medical condition of the Complainant, the treatment of which required electricity.  ] 

 
On March 5, 2018, as noted, Mr. Norman filed a Motion to Compel and for Sanctions.  In support of this pleading, the Complainant filed the Memorandum re: Motion to Compel.  The Motion, inter alia, requested sanctions against PECO for failure to respond to the Petition.  Mr. Norman included a “Notice to Plead” with the Petition.  There is no indication in the record, however, that PECO either responded to or acknowledged the pleading.  The Memorandum re: Motion to Compel contains a detailed recitation of the operative facts, proffered by the Complainant, regarding his dispute with PECO.  A significant fact, for purposes of our consideration of the issues concerning medical certification, is the allegation that on August 17, 2017, Mr. Norman contacted PECO and requested that a medical certification form be faxed to his physician.  See Memorandum re: Motion to Compel, Procedural [sic] History at ⁋ 34.  

The Complainant alleged that his requests to PECO and his submission of information – prior to, and subsequent to, service termination on August 21, 2017, entitled him to the relief of a medical certificate authorized stay of service termination and/or restoration of service by PECO.  Tr. 17-23; 25-27; 34; 43-44.

2.) PECO

PECO disputes the timeliness of the documents provided by the Complainant and the sufficiency of the information included in the documents that were submitted in support of a medical certification under the Commission’s Regulations.  See Tr. at 61-63; 70; 72-73; 79.

b. ALJ’s Recommendation 

For purposes of clarity, we reprint the pertinent Findings of Fact of ALJ Guhl concerning the dispute over medical certification: 
 
15. 	The Complainant requested a medical certification form from PECO. Tr. 15. 

16. 	Medical certification forms are sent directly from the financial call centers through their desktop computers. Tr. 44‑45. 

17. 	PECO can either mail a medical certification form to the customer or fax the form directly to the customer’s physician. Tr. 44-45. 

18. 	The medical certification form contains a fax number that the physician can use to return the form once it is completed. Tr. 45-46.

19. 	On July 19, 2017, PECO mailed a medical certification form to the Complainant and also advised the Complainant to call back with a fax number for his doctor. Tr. 54; PECO Exh. 3. 

20. 	On August 31, 2017, the Complainant contacted PECO and a medical certification was faxed to Dr. Ron Anafi at (215) 615-3671. Tr. 69, 82; PECO Exh. 3. 

21. 	PECO contacted the Complainant on September 5, 2017, regarding an informal complaint filed by the Complainant on August 30, 2017, and the Complainant inquired about the medical certification and was told that the completed form had not been returned by the doctor’s office. Tr. 73, PECO Exh. 3. 

22. 	On December 15, 2017, the Complainant sent an email to PECO with attached correspondence from his physician. Tr. 82; PECO Exh. 11. 

23. 	On December 18, 2017, the Complainant contacted PECO and was told that he was not entitled to a medical certification since his account had been closed for more than 30 days. Tr. 85; PECO Exhs. 3 and 13. 

24. 	The Complainant’s correspondence from December 15, 2017 with the attached doctor’s letter, did not meet PECO’s requirements for a medical certification because it did not include the doctor’s license or address, or the address of the customer. Tr. 84.

I.D. at 4-5.
Based on the foregoing, the ALJ recommended that Mr. Norman’s contentions regarding the applicability of a Commission medical certification to stay and/or restore service be denied.  The ALJ found that PECO did not act improperly or in violation of Commission Regulations.  See Conclusion of Law Nos. 7-8; Initial Decision at 10-11:

While the Complainant contends that PECO failed to supply him with a medical certification form, the record indicates otherwise.  PECO records demonstrate that it mailed a medical certification form to the Complainant on July 19, 2017.  PECO also sent a medical certification form to the Complainant’s physician via fax on August 31, 2017.  There is no indication in the record that the medical certification form was returned to PECO completed by the physician.  Further, the Complainant’s account was terminated and a final bill was issued on his account on September 26, 2017. Even if the Complainant’s correspondence dated December 15, 2017, with the attached doctor’s letter, was considered a valid medical certification, it was beyond the time period for the Complainant to be entitled to service restoration without first applying for service in his name at the Service Address. After the final bill had been issued by PECO, the Complainant was no longer a customer and would have to apply for service at the Service Address.  The Complainant has not met the terms for the restoration of service provided by PECO which was $1,886.89 in past due arrears and a reconnection fee of $1,650.00. Tr. 73.  Therefore, the Complainant has not met his burden in this regard and this portion of the Complaint must be dismissed.  

I.D. at 10-11.

3. Incorrect Charges for Service

a. Positions of the Parties 

1.) Complainant

In this Complaint, Mr. Norman does not provide any degree of specificity concerning what charges are or are not disputed.  His position is that the amount demanded by PECO is overstated.  Tr. at 14.  

The Complainant tendered two bills for inclusion in the record, identified as Complainant Exhibits 4 and 6 by the ALJ for clarity.  Tr. at 12.  However, the Complainant’s testimony appears to corollate with a final bill in the present case with the kilowatt hours used several years prior to the current dispute.  Tr. at 14-15.  We have reviewed the 2017 PECO Complaint in order to place the current docketed proceedings into their proper context.  

In the 2017 PECO Complaint, we gave extensive and detailed consideration to Mr. Norman’s usage and billing information.  We find that the Complainant was provided a full and fair opportunity to prosecute his grievances regarding his billing disputes with PECO before this agency for the periods covered by the 2017 proceedings.  Mr. Norman also obtained judicial review of the Commission’s determination.  Based on the foregoing, we will not revisit the factual determinations which were the core of the 2017 PECO Complaint.  See Tr. at 13-14.  The determinations of the 2017 PECO Complaint are conclusive.  66 Pa. C.S. § 316.

In the present Complaint, Mr. Noman argued that PECO charged him for service after his service was terminated on August 21, 2017.  The Complainant testified that, based on a prior informal BCS proceeding, PECO offered him an amount to enter into a payment arrangement.  However, he did not agree to that offer.  Later, PECO increased the proposed amount that it offered the Complainant to enter into a payment arrangement.  Tr. at 15.  However, from a review of the transcript, the time-period between the two offers appears to span two (2) years.  The time period between the two offers counters the materiality and relevance of the current payment dispute.  

Mr. Norman did testify that his income changed in that he successfully obtained Social Security Disability and the number of persons in his household increased by one – a daughter attending college.  See Finding of Fact Nos. 25-30.  

2.) PECO

PECO acknowledged that an automatically generated bill was submitted for service after the period in which service was, in fact, terminated through an underground dig.  I.D. at 12-13; Tr. at 85-86.  PECO, thereafter, issued a revised bill which charged for service up to the time of service termination.  I.D. at 13.  The Complainant’s final balance on his PECO account is $1,936.90, which also includes a late payment charge from October 24, 2017, in the amount of $27.05.  I.D. at 12, referencing Tr. at 79; PECO Exh. 1; also Exh. 2.  

b. ALJ’s Recommendation 

The ALJ concluded that there were no outstanding issues regarding the Complainant’s billing.  I.D. at 13.

4. Request for Payment Arrangement

a. Positions of the Parties 

1.) Complainant

Mr. Norman is requesting a payment arrangement from the Commission and disputes the reasonableness of PECO’s previous offers for a payment arrangement made in informal proceedings.  Tr. at 15-16.

2.) PECO

Because of the termination of service, PECO does not consider Mr. Norman to be a “customer” that is entitled to a payment arrangement as a matter of statutory right under the Act (Chapter 14) and Commission Regulations.  Tr. at 91-92; 97-98.

PECO was agreeable to consider Mr. Norman under its procedures applicable to “reduced restoration” for a former customer.  Tr. at 98.  The terms were expressed by PECO’s witness as conditioned upon verification of the Complainant’s income and payment of a reduced, up front, portion of the outstanding balance and a reconnection fee.  In the present Complaint, the reconnection fee pursuant to PECO’s tariff, would be $1,650 due to the underground dig.  Tr. at 99-10l; Finding of Fact No. 32.  The balance would be amortized over a period of months.  Id.  Based on the foregoing, the total proposed by PECO, for restoration of service, was stated as follows:  

32.	The terms for the restoration of service provided by PECO were $1,936.90 in past due arrears and a reconnection fee of $1,650.00, which is the reconnection fee charged under PECO’s tariff for situations where service was abandoned by an underground dig.  Tr. 73, 79, PECO Exh. 2 and 6.  

I.D. at 7; Finding of Fact No. 32.

b. ALJ’s Recommendation 

The ALJ concluded that the Complainant was entitled to a payment arrangement as a “customer” under Chapter 14.  ALJ Guhl relied upon Section 1403 of the Code, 66 Pa. C.S. § 1403; and also John Butts v. PECO Energy Company, Docket No. F‑2016-2523559 (Initial Decision (ALJ Salapa) May 31, 2016; Final Order August 11, 2016), to conclude that the Commission has the authority to establish a payment agreement of five (5) years for the Complainant.  I.D. at 13, citing 66 Pa. C.S. § 1405(b)(1).  The ALJ noted that the Complainant’s service was terminated on August 21, 2017, and he filed an informal complaint with the Commission on August 31, 2017, seeking the restoration of his service.  Since Mr. Norman requested the restoration of his service within thirty (30) days of the termination, he would be considered a customer of the public utility.  I.D. at 14-15.  

Additionally, the ALJ found that the Complainant is a Level 1 customer with a household income at 109% of the Federal Poverty guidelines, with no indication in the record that he had received a prior payment arrangement from the Commission.  I.D. at 15.  

Based on the foregoing, ALJ Guhl concluded that the Complainant was entitled to a payment arrangement.  ALJ Guhl recommended that, beginning with the first bill following the Commission’s final Order in the present case, the Complainant would be required to pay his current charges plus an amount equal to one sixtieth (1/60th) of the balance accrued on his account.  I.D. at 15.  
C.	Exceptions, Replies to Exceptions and Disposition

Before addressing the contentions raised in the Exceptions of Mr. Norman, we expressly advise the Parties that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, Univ. of Pa. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).[footnoteRef:12]   [12:  	See also Metropolitan Edison Co. v. Pa. PUC, 22 A.3d 353 (Pa. Cmwlth. 2011), appeal denied, 615 Pa. 760, 22 A.3d 353 (2012), citing Wheeling & Lake Erie Railway Company v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001) for the proposition that the Commission is not required to expressly consider all of the arguments set forth by the parties in its Order.  ] 


The Exceptions of the Complainant (32 Exceptions) restate and parallel the ALJ’s Findings of Fact (FOF).  After the restatement, the Complainant indicates whether he agrees or disagrees with the findings and states his reasons therefor.  Consequently, Exceptions are raised by Mr. Norman and are argued by him in reference to the ALJ’s Findings of Fact.  

In his thirty-two Exceptions, the Complainant alleges, inter alia, the improper receipt of documentary evidence by the presiding ALJ based on hearsay grounds.  The Complainant asserts that the allowance of documents or testimony sponsored by PECO were misrepresentations, falsifications or unacceptable, and the 


ALJ’s acceptance of conjecture.[footnoteRef:13]  The Exceptions further repeat arguments alleging bias on the part of the presiding officer.  In addition, the Complainant expressly objects to the sufficiency of the evidence regarding the receipt (or lack of receipt) of a medical certification from PECO.  We additionally note the Complainant’s objection, without specificity, of bills rendered by PECO.   [13:  	Specifically, the thirty-two Findings/Exceptions (Exc.) can be categorized as follows: those that he agrees with (FOF/Exc Nos. 1-6, 23, 26-29), those he denies with (FOF/Exc. Nos. 10, 11, 13, 14, 19, 20, 21, 24, 25, 30-32) and those that he agrees with in part, and denies with in part (FOF/Exc. Nos. 7-9, 12, 15-18, and 22) ] 


On consideration of the allegations of bias on the part of the presiding ALJ which are raised as a preliminary consideration, we shall deny the Exceptions of Mr. Norman.  A review of the record in this matter fails to disclose any basis for such allegations against the presiding ALJ and these Exceptions, which are FOF/Exc. Nos. 7‑22, 24 and 25 are denied.

Complainant Exception Nos. 23, 27, and 29 fully concur with the presiding ALJ’s FOF Nos. 23, 27 and 29.  Mr. Norman files an Exception to FOF No. 25, but does not lodge a substantive concern, but, rather expresses a perception that the ALJ’s use of the terms, “does not work” in some manner trivializes and misrepresents his status as an unemployed person.  Exc. at ⁋ 25.[footnoteRef:14]  As noted, the Complainant agreed to FOF 28 but stated in Exception No. 28, that his Social Security Disability benefits are $1,524 per month, rather than $1,500, as stated by the presiding ALJ.  See FOF No. 28.   [14:  	The Exceptions are not paginated.  The contentions raised in the Exceptions are stated in numbered paragraphs.] 


We will deny Exception No. 28 since the Complainant testified that at the time of the hearing his income was $1,500 per month for a household of two.  

In Complainant Exception No. 30, Mr. Norman computes his income as 111% of federal poverty guidelines, in contrast to the statement of the presiding ALJ in FOF No. 30, that he was 109% of federal poverty guidelines.  We will deny Exception No. 30 on the basis that the ALJ correctly determined that, in accordance with the 2018 Federal poverty guidelines, the Complainant’s household was at 109% based on the $1,500 per month for a household of two.[footnoteRef:15]  [15:  	Federal Register, Vol. 83, No. 12, January 18, 2018, pp. 2642-2644.  Also see http://aspe.hhs.gov/poverty.] 


The specific Exceptions of Mr. Norman will be considered, grouped into three subjects: (1) objections based on hearsay; (2) significance of medical certification in this matter; and (3) accuracy of billing.

1. Complainant Exception: Objections Based on Hearsay FOFs/Excs. 8-11, 13-14, 19, 20 and 31

Mr. Norman objects to the receipt of documents into the record of this proceeding on grounds that the documents constituted improper hearsay.  The Complainant argues that ALJ Guhl based her conclusions on “falsified and misrepresented information” produced by PECO, hearsay testimony of a third-party witnesses, or information and documents that are of questionable accuracy and/or authenticity as the documents were not produced “in the normal course of business.”  Exc. ⁋ 7. 

In Replies, PECO explains each of the exhibits it sponsored in this matter and which were admitted in the record.  R. Exc. at 2-3.  PECO notes that Mr. Norman, even though appearing, pro se, did not specifically interpose an objection to the admission of the documents, nor offer any substantiation concerning allegations of their accuracy.  R. Exc. at 3.
a. Disposition 

On consideration of the Exceptions of Mr. Norman objecting to evidentiary rulings of the presiding officer, they shall be denied, consistent with the discussion in this Opinion and Order.  There are two matters that we will clarify. 

First, pursuant to Section 335(a) of the Code, 66 Pa. C.S. § 335(a), the Commission, not the ALJ, is the ultimate fact-finder.  The Commission weighs the evidence and resolves conflicts in testimony.  Based on the foregoing, when reviewing the ALJ’s Initial Decision, the Commission has all the powers that it would have had in making the initial decision except as to any limits that it may impose by notice or by rule.  See Milkie v. Pa. PUC, 768 A.2d 1217, 1220, n. 7 (Pa. Cmwlth. 2001) (citing, inter alia, 66 Pa.C.S. § 335(a)).

Second, when we review the record and the Initial Decision in this matter, we conclude that the presiding ALJ exercised the appropriate discretion in all rulings concerning the receipt of evidence in this proceeding.  As a Commonwealth agency, the Commission is governed by the Commonwealth’s Administrative Agency Law, 2 Pa. C.S.§ 101, et seq.  Section 505 of the Administrative Agency Law, 2 Pa. C.S. § 505, specifies that a Commonwealth agency is not bound by technical rules of evidence at an agency hearing.  Specifically, 2 Pa. C.S. § 505, provides, in pertinent part: “Commonwealth agencies shall not be bound by technical rules of evidence at agency hearings, and all relevant evidence of reasonably probative value may be received.  Reasonable examination and cross-examination shall be permitted.”  Based on the foregoing, the Commission is not bound by a strict application of the Pennsylvania Rules of Evidence and may consider proffered evidence if such evidence is relevant to the issues before the agency and of reasonable probative value.  2 Pa. C.S. § 505. 

However, although evidentiary standards used in administrative hearings are relaxed, “in the administrative forum there has not been an abandonment of all rules of evidence.”  A.Y. v. Dep’t of Pub. Welfare, Allegheny Cnty. & Youth Services, 537 Pa. 116, 641 A.2d 1148, 1151 (1994).  

Specifically, in Exception ⁋ 20, the Complainant asserts, in pertinent part:

. . .  ALJ Guhl failed to deny Respondent’s Objection to an Affidavit from the office manager of Complainant’s physician, which states no certificate was ever received by their automated fax application from Respondents automated fax application.  

As noted, the document proffered by Mr. Norman was a notarized Affidavit of a Tayfa Billups, office manager for a Sleep Disorder Clinic associated with the University of Pennsylvania Health Care system, dated March 12, 2018.  The import of this document by the Complainant was to establish that the preponderance of the evidence should counsel in his favor concerning his position that PECO did not timely forward a medical certificate to his physician at his request so as to avert termination of service in August 2017.  PECO timely objected to the document based on hearsay and the objection was sustained by the presiding ALJ.  

We conclude that the presiding ALJ appropriately sustained the objection of PECO to the Affidavit.  See In re Farnese, 948 A.2d 215 (Pa. Cmwlth. 2008) (In re Farnese I); reversed on other grounds, In re Farnese, 17 A.3d 357 (Pa. 2011) - Hearsay is an out-of-court statement offered to prove the truth of the matter asserted.  Pa. R.E. 801(c).  An affidavit is an out-of-court statement offered to prove the truth of the matter asserted.  Thus, an affidavit is inadmissible hearsay unless it is corroborated by other evidence or falls within an exception to the hearsay rules.  In re Farnese I, citing  Dale v. Philadelphia Board of Pensions and Retirement, 702 A.2d 1160 (Pa. Cmwlth. 1997), appeal denied, 556 Pa. 696, 727 A.2d. 1123 ( 1998); Walker v. Unemployment Compensation Board of Review, 367 A.2d 366 (Pa. Cmwlth. 1976); Pa. R.E. 802.  The notarization of an affidavit does not negate the hearsay nature of the affidavit, i.e., notarization does not make the affidavit admissible evidence.  The notarization does not convert the hearsay statements within an affidavit into proof of the truth of those statements.  In re Farnese I.
 
2.	Complainant Exception: Medical Certification (FOFs/Excs. 8, 15, 17 and 18)  

The Complainant excepts to the Initial Decision and disputes whether a medical certification was sent.  Mr. Norman argues that PECO has not and cannot produce indisputable proof to support the fact that a medical certification form was sent to the Complainant’s physician.  In his Exception ⁋ 8, Mr. Norman asserts that: (1) no copy of a medical certification form bearing the Complainant’s physician’s information exists; (2) no screen print or data report from PECO’s software showing a fax was sent to the Complainant’s physician exists; (3) no screen print or data report from PECO’s faxing software showing a confirmation of delivery of a fax being sent to the Complainant’s physician exists; and (4) PECO cannot produce a screen print, or a system generated report showing the contacts listed on the Service Address account between the Complainant and Respondent.  Id.  

In Replies to the Exceptions of Mr. Norman concerning the forwarding of a medical certificate, PECO notes that its company records show that a medical certificate was faxed to the Complainant’s physician on July 19, 2017, and August 31, 2017.  R. Exc. at 4-5.

a. Disposition

On consideration of the positions of the Parties, we are not able to reach a conclusion regarding the timely issuance of a medical certificate by PECO to Mr. Norman’s physicians under the record of this matter.  Neither Party has offered into evidence a fax transmittal receipt, evidencing such a transmission.  Thus, we find that considerations of the “Best Evidence Rule”[footnoteRef:16] are implicated but need not be resolved.  The dispute between the Parties regarding the medical certification form is ancillary to the Complaint of Mr. Norman. [16:  	See Hera v. McCormick, 625 A.2d 682 (Pa. Super. Ct. 1993) - The best evidence rule provides that original writings must be produced to prove the terms of the document where they are material to the issue at hand, unless the original is shown through sufficient evidence to be unavailable through no fault of the proponent, citing Warren v. Mosites Construction Co., 385 A.2d 397 (Pa. Super. Ct. 1978); Panko v. Alessi, 524 A.2d 930 (Pa. Super. Ct. 1987).  Application of the rule is limited to those situations where the contents of the document are at issue and must be proved to make a case or provide a defense. Id., citing Hamill–Quinlan, Inc. v. Fisher, 591 A.2d 309 (Pa. Super. Ct. 1991); also, Dawes v. Pennsylvania Gas and Electric, Docket No. F‑2013-2361655 (Initial Decision Issued January 23, 2014 (ALJ Melillo); Final Order February 27, 2014).] 


The Commission has held that while Section 1407 of the Code, 66 Pa. C.S. 
§ 1407, sets out the terms that a utility may impose on a customer requesting reconnection of service, it does not divest the Commission of its authority to order a payment arrangement pursuant to 66 Pa. C.S. § 1405 for a customer who was lawfully disconnected for nonpayment.  See John Butts v. PECO Energy Company, supra, Initial Decision discussing Crawford v. National Fuel Gas Distribution Corporation, Docket No. C-20066348 (Order entered December 6, 2007) (Crawford) and Rogito v. UGI Utilities, Inc., Docket No. F-02263457 (Order entered December 3, 2008).  The Commission will exercise its authority to establish a payment arrangement in these circumstances, judiciously.  Id.  

Based on the foregoing, the payment arrangement recommended by presiding ALJ Guhl renders it unnecessary to resolve the objections of Mr. Norman to the timely receipt of a medical certification in this matter.[footnoteRef:17] [17:  	Mr. Norman conceded Finding of Fact No. 23 – “On December 18, 2017, the Complainant contacted PECO and was told that he was not entitled to a medical certification since his account had been closed for more than 30 days. Tr. 85; PECO Exhs. 3 and 13.”  ] 


3. Complainant Exception: Accuracy of Billing (FOFs/Excs. 31-32)

In Exception ⁋ 31, the Complainant argues that he should not have to pay a reconnection charge.  His rationale is that he should not be required to pay a reconnection fee for a termination of service predicated on the fraudulent misrepresentation of facts by PECO that are unsupported by actual documents.  In this Exception, we consider this argument related to the Complainant’s position that his service was improperly terminated under the Commission’s Regulations pertaining to medical certification.

In Replies, PECO notes that: (1) it issued Mr. Norman a final (revised) bill for service through, August 21, 2017 (R. Exc. at 4); (2)  termination of service through an expensive underground dig was necessary based on the Complainant’s refusal to grant PECO agents access to his premises and meter (R. Exc. at 6); (3)  Section 18.7 of its tariff provides for the reconnection fee that is charged for restoration of service after an underground dig (Id.); and, (4) there is no evidence in the record to support the allegations that service was terminated for Mr. Norman’s refusal to allow PECO to install an AMI meter.  R. Exc. at 7.

a. Disposition

On consideration of the Exceptions of Mr. Norman, they shall be denied.  We find no basis in this record to conclude that the Complainant has not been billed appropriately.  With regard to the imposition of a reconnection fee in the amount of $1,650, we note that this charge is a function of PECO’s tariff.  A public utility’s Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  Kossman v. Pa. PUC, 694 A.2d 1147 (Pa. Cmwlth. 1997), Stiteler v. Bell Telephone Co. of Pa., 379 A.2d 339 (Pa. Cmwlth. 1977).

4. 	Complainant Exception: Payment Arrangement

Mr. Norman generally objects and argues that he should not have to pay a reconnection fee and that the charges for a payment arrangement are overstated.

In Replies, PECO has noted that the reconnection charge is imposed pursuant to its Commission-approved tariff.  PECO, as noted, did not file Exceptions to the Initial Decision.

a. Disposition

We shall adopt the Initial Decision’s recommendation concerning the payment arrangement described therein. The ALJ recommended that, beginning with the first bill following the Final Order, the Complainant will be required to pay his current charges plus an amount equal to one sixtieth (1/60th) of the balance accrued on his account.  I.D. at 14.  

CONCLUSION

The Initial Decision of ALJ Marta Guhl is, hereby, adopted consistent with the discussion in this Opinion and Order and the Exceptions of Mr. Deree J. Norman are denied, consistent with the discussion in this Opinion and Order; THEREFORE;

IT IS ORDERED: 

1. That the Exceptions of Deree J. Norman filed on November 8, 2018, to the Initial Decision of Administrative Law Judge Marta Guhl issued October 19, 2018, at Docket No. F-2018-2640713 are denied, consistent with the discussion in this Opinion and Order. 

2. That the Initial Decision of Administrative Law Judge Marta Guhl issued October 19, 2018, at Docket No. F-2018-2640713, in Deree J. Norman v. PECO Energy Company is adopted, consistent with the discussion in this Opinion and Order. 

3. That the Complaint of Deree J. Norman filed against PECO Energy Company on December 27, 2017, regarding the request for a payment arrangement is granted, consistent with this Opinion and Order.

4. That PECO Energy Company shall calculate the bills for Deree J. Norman, Complainant, in order for the Complainant to pay his current charges plus an amount equal to one sixtieth (1/60th) of the balance accrued on the account, consistent with this Opinion and Order.

5. That as long as Deree J. Norman, Complainant, keeps the payment schedule stated in this Opinion and Order, PECO Energy Company shall not suspend or terminate his utility service except for valid safety or emergency reasons or assess late payments or finance charges against his account.

6. That Docket No. F-2018-2640713 be marked closed.
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					Rosemary Chiavetta
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