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Susan Messick			     C-2018-3004260

 v.

PPL Electric Utilities Corporation


OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Hlk24540744]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition) filed by Susan Messick (Complainant) on May 3, 2019, concerning the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Steven K. Haas, issued on March 26, 2019, in the above-captioned proceeding.[footnoteRef:2]  The Initial Decision became final without further action of the Commission on April 29, 2019, pursuant to 66 Pa. C.S. § 332(h), when no Exceptions were filed prior to the scheduled deadline.  On July 5, 2019, PPL Electric Utilities Corporation (PPL or the Company) filed its Answer to the Petition (Answer to Petition).  For the reasons set forth herein, we shall deny the Complainant’s Petition, consistent with this Opinion and Order. [2:  	Although the Complainant filed her Petition with the Commission’s Secretary’s Bureau on May 3, 2019, the Petition did not contain a Certificate of Service or any other indication that PPL was served.  Because the Complainant was not represented by an attorney, the Commission’s Secretary’s Bureau served a copy of the Petition on PPL on June 24, 2019, providing PPL ten days to file a response to the Petition.] 


[bookmark: _Hlk21505737]History of Proceeding

On August 23, 2018, the Complainant filed a Formal Complaint (Complaint) with the Commission against PPL, in which she alleged that PPL’s contractor killed two decorative Mimosa trees in front of her house when it trimmed the trees away from its power lines that cross the Complainant’s property.  By way of relief, the Complainant wants PPL to completely remove the old trees, purchase and plant two new trees of her choice, and be fully compensated for the Company’s delay in completing this work, her stress and the loss of value of her home due to the loss of the trees.  Complaint at ¶¶ 4-5.  

On September 12, 2018, PPL filed an Answer to the Complaint (Answer to Complaint), in which it denied causing any harm to the trees or any allegations of improper vegetation management.  In its Answer, PPL admitted that its contractors trimmed the two trees at issue here but denied that the trimming caused the deaths of the trees.  PPL averred that one tree was already dead and the other was fully mature and in decline at the time of the trimming.  Answer to Complaint at 1-2.
On December 2, 2018, an in-person evidentiary hearing was convened before ALJ Haas.[footnoteRef:3]  The Complainant appeared pro se, testified on her own behalf, and introduced six exhibits (Messick Exh. Nos. 1-6), each of which was admitted into the record.  PPL was represented by counsel, presented the testimony of Patrick Eisenhauer, its Lancaster Area Regional Forester, and introduced three exhibits (PPL Exh. Nos. 4-6), each of which was admitted into the record.[footnoteRef:4]  The hearing generated a transcript of forty-nine pages.  The record closed on January 7, 2019.   [3:  	The ALJ noted that prior to the start of the hearing, it was explained to the Complainant that any request for payment of damages would be denied because it is outside of the Commission’s jurisdiction to award monetary damages.  I.D. at 2 (citing Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977)).]  [4:  	It was noted that PPL prepared exhibits labeled PPL Exhibits 1-3 but did not refer to them during the hearing or move for their admittance into evidence.  I.D. at 3.] 


On March 26, 2019, the Commission issued the Initial Decision of ALJ Haas, which dismissed the Complaint due to the Complainant’s failure to prove, by a preponderance of the evidence, that PPL violated any statute, Commission Order or Regulation, or otherwise provided unreasonable service.  I.D. at 1, 13.  As noted, no Exceptions to the ALJ’s Initial Decision were filed within the twenty-day time period prescribed by 52 Pa. Code § 5.533(a).  Therefore, the ALJ’s Initial Decision became final on April 29, 2019, pursuant to 66 Pa. C.S. § 332(h).  

On May 3, 2019, the Complainant filed the instant Petition.

On June 24, 2019, the Commission’s Secretary’s Bureau issued a letter to the Company stating that the Complainant’s May 3, 2019, document was not accompanied by a Certificate of Service, and that it was unclear whether PPL had received a copy of that filing.  Accordingly, the Secretary’s Bureau enclosed a service copy of the document with the letter and indicated that the Company would have ten days from the date of the letter to file a response.  On July 5, 2019, PPL filed its response.  

By Opinion and Order, entered on May 23, 2019, we granted the Petition for the limited purpose of retaining jurisdiction, within the meaning of Pa. R.A.P. Rule 1701(b)(3), pending review and consideration of the merits of the Petition pursuant to Rule 1701 of the Pennsylvania Rules of Appellate Procedure, Pa. R.A.P. Rule 1701.[footnoteRef:5] [5:  	The Commission must act to grant a Petition for Reconsideration within thirty days of the date of entry of the order for which reconsideration is sought, or otherwise lose jurisdiction to do so if a petition for review is timely filed.  See Pa. R.A.P. 1701.  ] 


We now turn to the merits of the Petition for Reconsideration.

Background

The issue in this case involves whether PPL caused the death of the Complainant’s two decorative Mimosa trees in front of her house when PPL’s contractor trimmed the trees in December of 2016 to clear branches away from its power lines.  

As a simple overview, the Complainant first contacted PPL about the damage to her trees in October 2017, when she first realized the trees were dead.  Tr. at 8.  Subsequently, PPL agreed to and executed the removal of the trees and associated debris from the Complainant’s property; however, the Company did not remove the stumps or replace the trees.  Tr. at 8-9, 20-21.  It was the Complainant’s position that the trimming in December of 2016 caused the death of the trees.  On the contrary, PPL proffered that in no way did the trimming conducted on the Complainant’s property on December 7, 2016, by its contractor, significantly contribute to the mortality of the trees at issue in this proceeding.
The pertinent facts of this case are summarized here.  The Complainant moved into her current residence in 1983 and planted the two Mimosa trees at issue in front of her house in 1986.  See Findings of Fact Nos. 13-14.  As part of PPL’s four-year cycle for vegetation management in the Lancaster area, whereby it inspects various sections of its lines and trims vegetation away from its lines as needed every four years, Asplundh Tree Expert Company (Asplundh or PPL’s contractor) performed tree trimming of the Complainant’s two Mimosa trees on December 7, 2016.  See Findings of Fact Nos. 17, 19, 26.  PPL explained that Asplundh cleared the branches that were in contact with the PPL service line, but did not trim the branches to the full extent permissible under PPL’s policy because the trees were at their maximum height and, accordingly, did not present a significant risk to the primary conductor lines located at the top of the poles.  See Findings of Fact Nos. 20, 22, 23, 28, 29.  

The Complainant first contacted PPL about the condition of her trees in October 2017, which is when she first realized the trees were dead.  See Finding of Fact No. 30.  In response, PPL agreed to remove the trees and haul away the debris but would not remove the stumps or replace the trees.  See Findings of Fact Nos. 33-34.  The photos provided by both the Complainant and PPL showed that the trees were in a stressed condition and in decline well before the trimming occurred in December of 2016.  See Findings of Fact Nos. 5-6, 10-11, 35-37.  The condition of the Complainant’s Mimosa trees at the time they were trimmed in December 2016 is consistent with the fact they were already beyond the normal lifespan of Mimosa trees, which average between 20 and 30 years, as well as the possibility that the tree on the left may have been struck by lightning in 2015.  See Findings of Fact Nos. 38-40.  

[bookmark: _Hlk39580059]Discussion

[bookmark: _Hlk21437904]Legal Standards

Initially, we note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

By the terms of Section 703(g) of the Code, the Commission has the power to amend or rescind its own orders at any time subject only to the requirements of due process.  Section 703(g) of the Code states:

The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.

66 Pa. C.S. § 703(g); see also, Department of Highways v. Pa. PUC, 138 A.2d 143 (Pa. Super. 1958).  In exercising our authority to amend or rescind an order pursuant to Section 703(g) of the Code, the Supreme Court of Pennsylvania has stated: “Because such relief may result in disturbance of final orders, it must be granted judiciously and only under appropriate circumstances.”  See City of Pittsburgh v. Pennsylvania Department of Transportation, 416 A.2d 461 (Pa. 1980).

While a petition under Section 703(g) may “properly raise any matter designed to convince the commission that it should exercise its discretion . . . to rescind or amend a prior order in whole or in part,” at the same time “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (Duick) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  As we stated in Duick:

What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

Duick at 559 (emphasis added).  

Furthermore, a decision to deny a petition for rescission or amendment is a matter squarely within the Commission’s discretion, subject to being overturned only where a reviewing court finds “the agency’s decision demonstrates evidence of bad faith, fraud, capricious action or abuse of power.”  West Penn Power Co. v. Pa. PUC, 659 A.2d 1055, 1065 (Pa. Cmwlth. 1995).
Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Id. at 13.

ALJ’s Initial Decision

ALJ Haas made forty Findings of Fact and reached twelve Conclusions of Law.  I.D. at 3-6, 13-15.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  We note our summary, supra, of the pertinent facts of this case.

In the Initial Decision, the ALJ explained that the Complainant’s contention that the trimming in December of 2016 resulted in the death of the trees was supported with very little evidence.  To the contrary, the record evidence showed that the trimming by Asplundh was minimal and likely not nearly extensive enough to have resulted in the death of the trees.  The ALJ found that the Complainant’s evidence showed that the trees completely died sometime after they were trimmed in December of 2016; however, that evidence did not prove it was the trimming performed by PPL’s contractor that caused the trees to die.  On the other hand, the ALJ found persuasive the credible evidence presented by PPL, which showed that the trees were stressed and declining prior to the time they were trimmed by Asplundh.  I.D. at 12-13. 

 The ALJ concluded that the Complainant failed to carry her burden of proof, pursuant to 66 Pa. C.S. § 332(a), to demonstrate by a preponderance of the evidence, that PPL rendered inadequate, unreasonable or unsafe service in its vegetation management activities on her property.  Accordingly, the ALJ dismissed the Complaint.  I.D. at 13-15.

[bookmark: _Hlk23754660]Petition for Reconsideration and PPL’s Answer

The Complainant’s Petition[footnoteRef:6] consists of a single, hand-written page in which she explains that she “did not realize that e-service would mean that [she] would not also be sent the Decision of Judge Haas by ‘Certified Mail.’”  The Complainant, therefore, requests that she be served the Initial Decision by “Certified Mail” and for a “new extension period” to be set.  In the alternative, the Complainant asks that her letter be considered a Petition for Reconsideration, based on her strong disagreement with the ALJ’s decision.  The Complainant reiterates her contention that the trimming by PPL’s contractor caused damage to her property, referencing the pictures of the two trees that she presented during the evidentiary hearing, some taken before they were trimmed, and some taken after the trimming.  Petition at 1.   [6:  	We acknowledge that the format of the Complainant’s Petition does not comply with 52 Pa. Code § 5.572(a), which, in part, requires the petitioner to specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by the petitioner with appropriate record references.  Nevertheless, because the Complainant is appearing pro se, we will accept the document as filed, pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.] 


In response to the Complainant’s Petition, PPL asserts that the Complainant has failed to provide a satisfactory reason for her approximately 18-day delay in filing any response to the Initial Decision.  PPL explains that the electronic filing of documents via the internet (e-filing) is not mandatory on consumers, and the Complainant voluntarily elected/requested to receive notification of filings via e-service, rather than receiving such notifications via mail (hard copy).  Considering the Complainant’s decision to opt in to receiving electronic service, PPL argues that the Complainant cannot then complain about being served by the Commission electronically.  Answer to Petition at 1-2.  Furthermore, PPL submits that the Complainant does not allege that the Initial Decision, and Notice accompanying the same, were not provided to her via e-service.  In conclusion, PPL submits that the Complainant failed to show that the ALJ made an improper finding of fact, and/or improperly applied the law to the facts of this case, and/or reached an inappropriate conclusion of law.  Id. at 2.  PPL contends that the Complainant simply stated that she presented pictures of dead tress at the hearing and previously had living trees.  Id. at 2-3.  PPL asserts that such evidence does not meet the burden of proof, as set forth in Findings of Fact Nos. 35-40 of the Initial Decision.  PPL, therefore, requests that the Commission deny the Petition.  Id. at 3.  

Disposition

[bookmark: _Hlk39735662]On review of the Complainant’s Petition, we do not find it to be meritorious.  The essence of the Petition is that the Complainant did not receive notice of the ALJ’s decision by Certified Mail, but rather via e-service, which she voluntarily requested as the preferred method for receiving notifications.  A review of the record confirms that the Complainant has agreed to accept electronic service in this proceeding.  Specifically, this request to voluntarily participate in the electronic filing of documents includes the understanding that notification of filings via electronic mail shall constitute valid service of e-filed documents.  We further note that the Complainant fails to mention the receipt of the Initial Decision and Notice via e-service, but, as PPL’s Answer points out, the Complainant references the ALJ’s findings in her letter and attached a copy of the Initial Decision to her Petition.  See Answer to Petition at 2.  

Our Regulation at 52 Pa. Code § 1.53 (relating to service by the Commission) states:    

[bookmark: 1.53.](a)  Applicability. This section applies to service of an order, notice or other document originating with the Commission and other documents designated by the Commission, except when the Commission specifically requires a different form of service. 
(b)  Forms of service. 

   (1)  First class mail. Service may be made by mailing a copy thereof to the person to be served, addressed to the person designated in the initial pleading, submittal or notice of appearance at the person’s residence, principal office or place of business. 

   (2)  Personal. Service may be made personally by anyone authorized by the Commission. 

   (3)  Electronic. Service may be made electronically to filing users who have agreed to receive electronic service. Filing users will be sent an electronic mail notice informing them that a document was posted on the Commission’s electronic filing system and providing a link to the document on the same day the document is posted. 

Subsection (b)(3) clearly authorizes the Secretary to give notice by electronic mail where, as here, the Complainant has agreed to receive electronic service.  

Pennsylvania’s procedural due process requires notice, an opportunity to be heard and to defend in an orderly proceeding adapted to the nature of the case before the tribunal.  Conestoga National Bank v. Patterson, 442 Pa. 289, 275 A.2d 6, 9 (1971).  Of these, notice is the most basic requirement.  Pa. Coal Mining Assn. v. Insurance Dept., 471 Pa. 437, 370 A.2d 685, 693 (1977).  Without notice, a party cannot take advantage of any of the other procedural safeguards made available to it.    

In this case, we find that the Complainant had sufficient notice of the ALJ’s Initial Decision, as the electronic mail notice gave reasonable notice of the decision.  Therefore, it is our opinion that receipt of the Initial Decision and Notice via e-service constituted legally sufficient notice in this case.  

Furthermore, based on our review of the record, we find that the Complainant has not raised new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed, so as to meet the criteria outlined in Duick, supra, for the grant of reconsideration.  We further find that the Complainant received proper notice of the ALJ’s Initial Decision, issued on March 26, 2019.  

Conclusion

Accordingly, for the above reasons, we shall deny the instant Petition, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:


1. That the Petition for Reconsideration filed by Susan Messick on May 3, 2019, is denied, consistent with this Opinion and Order.









1. That the proceeding at Docket No. C-2018-3004260 shall be marked closed.


[bookmark: _GoBack][image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  June 18, 2020

ORDER ENTERED:  June 18, 2020
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