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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Stayce Norton (Ms. Norton or the Complainant) filed on March 3, 2019, to the Initial Decision (Initial Decision or I.D.) of Special Agent (SA), Gail M. Chiodo, in the above-captioned proceeding, which was served on February 25, 2019, and which denied the Complainant’s Formal Complaint (Complaint).  On February 10, 2020, Philadelphia Gas Works (PGW or the Company) filed Replies to Exceptions.[footnoteRef:1]  For the reasons set forth below, we shall deny the Complainant’s Exceptions, adopt the SA’s Initial Decision, and dismiss the Complaint, consistent with this Opinion and Order. [1:  	Upon review by the Commission’s Secretary’s Bureau, it appeared that Complainant had failed to serve PGW with the Complainant’s Exceptions.  Therefore, to cure the procedural defect, by Secretarial Letter dated January 29, 2020, the Secretary’s Bureau served a copy of the Complainant’s Exceptions on PGW to constitute service, for purposes of 52 Pa. Code § 5.533.  Furthermore, due to Complainant’s failure to serve PGW, and to avoid prejudice to any party, pursuant to 52 Pa. Code § 5.535, PGW was granted until February 10, 2020, to file Reply Exceptions.  PGW timely filed its Replies to Exceptions on that date. ] 


History of the Proceeding 

[bookmark: _Hlk524016168]		On September 25, 2018, the Complainant, acting pro se, filed the instant Complaint proceeding at the present docket, which is a timely appeal of the Bureau of Consumer Services (BCS) informal decision at BCS case No. 3594971, denying the Complainant’s request for a Commission-issued payment arrangement or an extension of the existing payment agreement with PGW.  In her Complaint, Ms. Norton alleged that PGW is threatening to shut off her service or has already shut off her gas service.  For relief, the Complainant requested a payment arrangement and a resolution of this matter because she has sent all requested documents.  I.D. at 1-2; Complaint at 2-3.

		On October 22, 2018, PGW filed an Answer to the Complaint (Answer) in opposition to Ms. Norton’s request for a second or extended payment arrangement.  PGW asserted that Ms. Norton defaulted on the prior Commission-issued payment arrangement when her January 2018 check for $1,000 was returned due to insufficient funds.  Therefore, PGW asserted that Ms. Norton was entitled to neither, a second payment arrangement, nor, an extension of her prior Commission-issued payment arrangement, pursuant to 66 Pa. C.S. § 1405 (pertaining to subsequent or extended Commission-issued payment arrangements following default).  PGW requested that the Complaint be dismissed.  I.D. at 2; Answer at 1-2.

		By Hearing Notice issued on November 1, 2018, the matter was scheduled for telephonic hearing for December 11, 2018.  A Prehearing Order was issued by SA Chiodo on November 13, 2018, setting forth certain procedural requirements.[footnoteRef:2]  [2:  	The matter was assigned to a Special Agent for review, pursuant to 52 Pa. Code § 56.174 (providing for review by a special agent for cases in which the sole issue is ability to pay). ] 


[bookmark: _Hlk30510704]		An evidentiary hearing was held on December 11, 2018; at which time the parties had the opportunity to present evidence.  The Complainant appeared pro se and offered testimony in support of the Complaint.  The Complainant sought, and was granted, until December 17, 2018, to submit a late-filed exhibit of her bank statement to substantiate her claim that sufficient funds were available in her account on the date her bank retuned it for insufficient funds, in error.  PGW appeared represented by counsel, and presented one witness Patricia Bernard, Customer Review Officer for PGW, who sponsored three exhibits: (1) PGW Exhibit No. 1 (24-month Statement of Account -3 pages); (2) PGW Exhibit No. 2 (Payment Arrangement History – 5 pages); (3) PGW Exhibit No. 3 (BCS Complaints, Decisions and Account Records -26 pages).  PGW Exhibits Nos. 1-3 were entered into the record.  I.D. at 2-3.[footnoteRef:3] [3:  	At the hearing, PGW made a verbal motion for the SA to order a penalty for abuse of process by the Complainant, and requested that the Complainant be precluded from filing any further informal or formal complaints against PGW until the Complainant resolves her outstanding balance of $4,604.50, due to PGW.  The Motion was denied by SA Chiodo.  I.D. at 16.] 


The record closed on December 17, 2018, at which time no exhibit had been submitted by the Complainant.  I.D. at 3. 
On February 25, 2019, the Commission served SA Chiodo’s Initial Decision on the parties.  The Initial Decision denied the Complaint for failure to carry the burden of proof to establish entitlement to either a second Commission-issued payment arrangement or an extension of the prior Commission-issued payment arrangement pursuant to Section 1405 of the Code.  As earlier indicated, the Initial Decision also denied PGW’s verbal request that Ms. Norton be barred from filing any further complaints, formal or informal, against the utility until the current outstanding arrearage is paid off.[footnoteRef:4]  I.D. at 1, 16. [4:  	The Complainant’s outstanding balance at the time of the hearing was $4,604.50.  I.D. at 3.] 


The Complainant’s Exceptions were filed on March 15, 2019.[footnoteRef:5]  As noted, supra., on February 10, 2020, PGW filed timely Replies to the Exceptions. [5:  	The Complainant was advised via a March 21, 2019 Secretarial letter, of a ministerial defect in the Complainant’s originally filed Exceptions.  Upon curing the defect, the Complainant’s Exceptions were docketed as filed on March 15, 2019. ] 


Discussion

Legal Standards

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

A complainant, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof in actions before the Commission is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Delinquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also, North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).

		The Responsible Utility Customer Protection Act, as codified in Chapter 14 of the Code (Chapter 14), at 66 Pa. C.S. §§ 1401 et seq., applies to complaints alleging inability to pay and requesting Commission-issued ordered payment arrangements.  A “payment arrangement” is defined as: “[a]n agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  66 Pa. C.S. § 1403.

Section 1405(a) of the Code makes explicit the power of the Commission to investigate payment disputes between a public utility and its applicants and customers.  It also makes explicit the Commission’s authority to establish at least one payment arrangement per customer subject to the limitations of Chapter 14.  See 66 Pa. C.S. § 1405(a).

[bookmark: _Hlk531871063]Under Section 1405, however, the Commission’s discretion to issue a second or extended arrangement to a customer who has defaulted on a prior Commission-issued payment arrangement is limited.  Following a default on the first Commission-issued payment arrangement, the customer may receive Commission-issued relief in the form of:  (1) a second or subsequent payment arrangement only if the customer demonstrates a “change in income,”[footnoteRef:6] or (2) a reinstatement or extension of the recently defaulted payment arrangement only if the customer demonstrates a “significant change in circumstance.”[footnoteRef:7]  66 Pa. C.S. § 1405(d), (e). [6:  	A “change of income,” is defined as follows: 

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.

66 Pa. C.S. § 1403.]  [7:  	A “significant change in circumstances,” is defined at 66 Pa. C.S. § 1403 as follows: 
Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level: 

The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.
Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household. 
Loss of customer’s residence. 
Increase in the customer’s number of dependents in the household.] 


Therefore, if the payment-defaulted customer establishes that they have experienced a “change in income,” since the time of the previously Commission-issued payment arrangement, the Commission may exercise its discretion and grant a second or subsequent payment arrangement to the customer.  66 Pa. C.S. § 1405(d).

[bookmark: _Hlk531769778][bookmark: _Hlk532198545]Similarly, the Commission’s discretion to reinstate or extend the terms of the recently defaulted payment arrangement is limited to the explicit circumstances defined as a “significant change in circumstances.”  Therefore, if the customer establishes that the default was a result of a “significant change in circumstance,” the Commission may reinstate the prior Commission-issued payment arrangement and extend the remaining term for a period of six months.  66 Pa. C.S. § 1405(e).

B.	The SA’s Initial Decision

Special Agent Chiodo made thirty-nine Findings of Fact and reached ten Conclusions of Law which are incorporated herein by reference and are adopted without comment, unless they are either expressly or by necessary implication, rejected or modified by this Opinion and Order.  I.D. at 3-8 and 15-16. 

As a preliminary matter, the SA concluded that PGW had established that the Complainant defaulted on a prior Commission-issued payment arrangement established by BCS decision (BCS Case No. 3322531), by submitting a check for $1000 to PGW as payment under the arrangement, which was subsequently returned for insufficient funds.  The SA rejected the Complainant’s contention that she had not defaulted on the prior arrangement.  The SA found that the Complainant failed to submit evidence, either at the hearing or during the period of time granted until December 17, 2018, to substantiate her claim that sufficient funds were available in her account at the time the check was returned.  I.D. at 12.

The SA concluded that the undisputed facts established that the Complainant had received a prior Commission-issued payment arrangement, via the March 2, 2015 BCS decision (BCS Case No. 3322531), which the Complainant did not appeal.  The SA also concluded that the Complainant subsequently defaulted on the payment arrangement by failing to make the scheduled payments.  I.D. at 9.  In the absence of any countervailing evidence, the SA concluded that PGW had carried the burden of proof to establish Complainant’s default under the prior Commission-issued payment arrangement.  I.D. at 12-13.

		Having concluded the Complainant had defaulted under a prior Commission-issued payment arrangement, SA Chiodo reviewed the present proceeding under the standards set forth in Chapter 14, 66 Pa. C.S. §§ 1401-1418.  SA Chiodo found the present Complaint, filed on September 25, 2018, is a timely appeal of the BCS Case. No. 3594971, which constitutes the Complainant’s second request for a Commission-issued payment arrangement or a request to extend the prior arrangement ordered by BCS under Case No. 3322531.

SA Chiodo concluded that the Complainant failed to carry her burden of proof to satisfy the criteria under either Section 1405(d), to be eligible for a second Commission-issued payment arrangement or Section 1405(e) to be eligible for an extension of the prior Commission-issued payment arrangement.  I.D. at 9-12.  Specifically, the SA concluded that the Complainant had failed to offer any evidence to show that the Complainant had experienced either a “change in income” or a “significant change in circumstances,” as those terms are defined under Section 1403 of Chapter 14.  Id.

Based upon the Complainant’s failure to carry the burden of proof on the claims raised, the SA denied the Complaint.  I.D. at 16.

C.	Exceptions and Replies to Exceptions 

The Complainant’s Exceptions[footnoteRef:8] are not set forth in numbered paragraphs and do not identify specific findings to be challenged, therefore, we shall summarize the claims raised in the Exceptions. [8:  	We note that the Complainant’s Exceptions consists of two pages; one page is a copy of a bank statement and the cover page states only the following: 
Burden of Proof Page 15 #3
Copy of my bank Statement for January 12-29 (enclosed) 
Household size has increased.
Exc. at 1.  As stated, the Exceptions are not set forth in numbered paragraphs and do not identify the finding of fact or conclusion of law to be challenged, and therefore do not conform with our Regulations at 52 Pa. Code § 5.533, governing format.  However, because the Complainant appears pro se, in the interest of justice, we shall exercise our discretion to liberally construe our regulations, to treat the Exceptions as properly filed.  See 52 Pa. Code § 1.2(a) and (d). ] 


On Exceptions, it appears the Complainant asserts error based on the SA’s finding that the Complainant had failed to carry the burden of proof regarding the availability of funds for payment of the $1000 check issued to PGW and based on the Complainant’s eligibility for an extension of the existing payment arrangement based on a “significant change in circumstances” as defined by Section 1403.  The Complainant’s submission of a copy of her bank statement for January 12-29, appears to be evidence offered to dispute the finding of insufficient funds available to pay the check for $1000, which formed the basis of the Complainant’s default on the first Commission-issued payment arrangement.  In addition, the Complainant’s assertion that the “household size has increased” appears to be an attempt to refute the SA’s conclusion that the Complainant failed to establish the criteria necessary for a “substantial change in circumstances,” which includes an increase in household size, as defined under Section 1403. 

As relief, the Complainant appears to seek either a second Commission-issued payment arrangement or an extension of the prior Commission-issued payment arrangement.  Exc. at 1.

	In its Replies to Exceptions, PGW contends that the Complainant’s Exceptions: (1) fail to address any error in fact or law contained in the Initial Decision refuting the conclusions that the Complainant failed to sustain her burden of proving that she was entitled to a second Commission-issued payment arrangement or an extension of her prior one; (2) fail to demonstrate that the Initial Decision is unsupported by substantial evidence; (3) fail to articulate how her Exceptions relate to the conclusion that she failed to meet her burden of proof in this case; and (4) appear to introduce an exhibit, which was not sponsored at the hearing, to which PGW objects.[footnoteRef:9]  R. Exc. at 2. [9:  	Given that the exhibit attached to the Complainant’s Exceptions was introduced after the close of the record and is, thus, after record evidence objected to by PGW, we will not consider it in rendering our decision on this matter.  ] 


D. 	Disposition 

Upon consideration of the record in this proceeding, the SA’s Initial Decision and the Complainant’s Exceptions, we conclude that the Complainant’s Exceptions fail to assert any factual or legal error upon which to reverse the SA’s Initial Decision.

We note that SA Chiodo afforded the Complainant ample opportunity following the December 7, 2018, hearing to substantiate her claim that the check for $1000 issued to PGW was returned for insufficient funds due to bank error.  The SA granted the Complainant until December 17, 2018, during which time the record remained open for the Complainant to submit a late-filed exhibit.  At the close of the record on December 17, 2018, the Complainant had offered no additional evidence to substantiate her claims.

Upon review, we agree with PGW that the Complainant’s Exceptions do not present any reason why the Complainant failed to file evidence to substantiate her claim by December 17, 2018, per the SA’s order granting additional time to do so.  Rather, on Exception, the Complainant now submits a copy of a bank statement, and for the first time asserts a “change in household size,” purportedly to meet the necessary burden of proof under either 66 Pa. C.S. § 1405(d) or §1405(e).  See Exc. at 1. 

We note that SA Chiodo expressly granted the Complainant the opportunity to offer a late-filed exhibit to support her claim, yet the Complainant failed to do so by the close of the record.  The Complainant, as the party with the burden of proof, was obligated to offer any available evidence or argument to support the claims raised in the Complaint at the time of the hearing, or once granted permission, until the close of the record.  Accordingly, we will not consider any evidence and arguments that are offered for the first time in the Exceptions and which could have been but were not submitted before the close of the record in this proceeding before the SA.  Thus, we find that the Complainant’s Exceptions fail to present any basis to conclude that SA Chiodo erred in concluding that the Complainant failed to carry the burden of proof on the claims in the Complaint, pursuant to the standards established under both 66 Pa. C.S. § 1405(d) and § 1405(e).

Accordingly, for the forgoing reasons, we shall affirm the SA’s Initial Decision and dismiss the Complaint, with prejudice.  A dismissal “with prejudice” means that the Complainant is barred from filing another complaint with the Commission raising any issues or claims arising under the Complaint, which is now dismissed.


Conclusion

Based upon our review of the record and the applicable law, we shall deny the Complainant’s Exceptions and adopt SA Chiodo’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by Stayce Norton, on March 15, 2019 at this docket, are denied.

2.	That the Initial Decision of Special Agent, Gail M. Chiodo, issued on February 25, 2019, at this docket, is adopted.

3.	That the Formal Complaint filed by Stayce Norton, on September 25, 2018, at this docket, is dismissed, with prejudice.

4.	That this docket shall be marked closed. 

[bookmark: _GoBack][image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  June 18, 2020

ORDER ENTERED:  June 18, 2020
3
image1.png




