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OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Hlk501454911]		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Tomisha Palmer (Complainant or Ms. Palmer), filed on November 4, 2019, and the Exceptions of Philadelphia Gas Works (PGW or the Company), also filed on November 4, 2019, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell, issued on October 15, 2019.  Replies to Exceptions were filed by PGW on November 14, 2019.  For the reasons stated below, we will deny the Exceptions of Ms. Palmer and PGW and adopt the Initial Decision, consistent with the discussion in this Opinion and Order.

[bookmark: _Hlk25061186]History of the Proceeding

On November 26, 2018, Ms. Palmer filed a Formal Complaint (Complaint) with the Commission against PGW.  In the Complaint, Ms. Palmer stated that there are incorrect charges on her bill regarding 4244 N. Hicks Street, Philadelphia, Pennsylvania (Service Address).  The Complainant elaborated that on June 27, 2017, PGW determined gas was being stolen at the Service Address while she was a resident and gas service was not under her name.  She continued that when she inquired with the Company about account restoration for a new account, PGW put a prior balance from her deceased partner in her name.  For relief, the Complainant requested that PGW remove the account balance in her name and initiate gas service at a new address, 1763 N. Croskey Street, Philadelphia, Pennsylvania (Croskey St.).[footnoteRef:2]  Complaint at 2-5.[footnoteRef:3] [2: 		This case is a timely appeal of an informal Bureau of Consumer Services (BCS) decision (Informal Decision) at BCS Case No. 3655035, issued on October 15, 2018.]  [3: 	The Complainant further indicated in the Complaint that “the utility is threatening to shut off my service or has already shut off my service.”  Ms. Palmer later clarified this was indicated in error.  Tr. II at 210.] 


[bookmark: _Hlk25147643]On December 18, 2018, PGW filed an Answer to the Complaint (Answer) denying incorrect charges on the bill for the Service Address.  PGW also denied Ms. Palmer’s request for relief of the balance in her name.  PGW contended that the Complainant established an account at the Service Address from September 26, 2012 until June 27, 2013, at which time the service was shut off due to non-payment.  The Company continued that on November 19, 2013, service was restored at the Service Address under Oliver Jackson, the Complainant’s partner.[footnoteRef:4]  Service was shut off in Mr. Jackson’s name on July 30, 2014.  Answer at 1-2. [4: 	The Answer identified Mr. Jackson as Ms. Palmer’s husband.  The Complainant and the Company later stipulated to Mr. Jackson being Ms. Palmer’s significant other.  JE-1 at 1.  ] 

[bookmark: _Hlk25147660]PGW further stated that on June 27, 2017, it visited the Service Address after Ms. Palmer and the Pennsylvania Department of Human Services (DHS) reported a strong odor of gas.  The Company claimed the gas was found on, a gas leak was detected, and a bypass connection was discovered.  PGW averred that the gas was shut off and the meter was removed from the Service Address.  Answer at 2.  

PGW also remarked that on June 29, 2017, the Complainant was held responsible for the bypass charges for the period July 30, 2014 to June 27, 2017.  PGW continued that on August 1, 2018, upon inquiring about application for service at Croskey St., Ms. Palmer was informed that the bypass charges would need to be paid before gas service was restored.  Answer at 2.

[bookmark: _Hlk25147752]On February 4, 2019, a hearing was convened in this matter.  The Complainant appeared pro se, and PGW was represented by counsel who was prepared to present the testimony of two witnesses.  During the hearing, the Complainant requested and was granted a continuance to allow time to secure legal representation.[footnoteRef:5]   [5: 		The February 4, 2019 transcript will be referenced as Tr., and both the March 21, 2019 transcript and May 7, 2019 transcript will be referenced as Tr. II.] 


[bookmark: _Hlk25558377]On March 14, 2019, the Complainant filed a Petition for Interim Emergency Order (Petition), requesting the Commission issue an Interim Emergency Order persuading PGW to establish gas service at Croskey St., without the precondition of payment of the outstanding theft of service balance.  

On March 21, 2019, a hearing was convened to address the Petition.[footnoteRef:6]  The Complainant testified, was represented by counsel, and presented two exhibits which were admitted into the record (Petition Exhibits P-1 through P-2).  PGW was represented by counsel, presented the testimony of one witness, and presented five exhibits which were entered into the record (Respondent Exhibits R-1 through R-5).  By Order dated March 28, 2019 (March 2019 Order), ALJ Pell denied the Petition.[footnoteRef:7] [6: 	The standards that govern the issuance of interim emergency orders are set forth at 52 Pa. Code § 3.6.  Consistent with Section 3.6 of our Regulations, 52 Pa. Code § 3.6(a), a hearing was held within ten days of the filing of the Petition.]  [7: 	The March 2019 Order was immediately effective upon issuance by the ALJ, pursuant to Section 3.10 of our Regulations, 52 Pa. Code § 3.10(a).  Further, the March 2019 Order certified the denial of relief to the Commission for consideration and disposition, in accordance with 52 Pa. Code § 5.305, regarding interlocutory review of a material question submitted by a presiding officer.  Pursuant to 52 Pa. Code § 5.305(f), Commission Regulations provide that “[f]ailure of the Commission to act upon a certified question within 30 days of its receipt will be deemed to be an affirmance of the decision of the presiding officer.”  Consequently, the Commission did not act upon the material question within 30 days of its receipt of the certified question.] 


On May 7, 2019, a further hearing was convened regarding the Complaint.  The Complainant testified, was represented by counsel, and presented one exhibit that was entered into the record (Complainant Exhibit C-1).  The Company was represented by counsel, who presented the testimony of four witnesses, and offered twenty exhibits which were entered into the record (PGW’s Exhibits 1 through 20).  In addition, both Parties jointly offered an exhibit which was also admitted into the record (Joint Exhibit JE-1).  During the hearing, the Complainant requested and received permission to submit a brief in this matter.  

		The Complainant filed an Initial Brief on June 18, 2019.  The Initial Brief indicated, among other things, that as a result of having received financial assistance from an unidentified city agency, PGW established gas service in the name of the Complainant at Croskey St., effective May 29, 2019.  The Initial Brief further noted that notwithstanding this development, the Complainant seeks a ruling in her favor regarding the Complaint.  PGW filed a Reply Brief on July 19, 2019.  The record was closed upon receipt of PGW’s Reply Brief.  

As previously noted, on November 4, 2019, the Complainant and PGW each filed Exceptions.  On November 14, 2019, PGW filed Replies to the Complainant’s Exceptions.

Background

[bookmark: _Hlk27042130]	The Complainant is the named tenant on the lease agreement for the Service Address.  Tr. II at 82; 231; 254-256; JE-1 at 1.  The lease agreement became effective September 26, 2012.  PGW Exh. 3 at 1.  Initially, the term of the lease was one year; thereafter, the renewal term was month-to-month.  Tr. II at 66, 256; PGW Exh. 3.  Ms. Palmer had a service account with PGW from September 26, 2012 to June 27, 2013.  On June 27, 2013, PGW shut off the Complainant’s gas service at the curb due to non‑payment.  Tr. II at 233, 293; PGW Exh. 8; JE-1 at 1.  

On November 19, 2013, a PGW account for gas service in the name of Mr. Jackson was initiated at the Service Address.  Tr. II at 65, 114, 144; PGW Exh. 10; JE-1 at 1.  On July 30, 2014, PGW terminated Mr. Jackson’s account for non-payment and shut off the gas to the Service Address at the curb.  Tr. II at 65, 114, 144, 147; PGW Exhs. 11, 12.  Mr. Jackson passed away on February 6, 2017.  Tr. II at 111; 218; Complainant Exh. C-1.  

On May 2, 2017, the Complainant called PGW to inquire about the Low Income Home Energy Assistance Program (LIHEAP) and was told that the gas service had not been in her name since 2013.  Tr. II at 323-324; PGW Exh. 16 at 5.  

On June 27, 2017, during an unrelated initial walk-through at the Service Address conducted by representatives of DHS, a meter bypass was observed on the gas meter by the representatives.  Tr. II at 60-61, 224, 227-228, 241.  Consequently, the DHS representatives ordered the Complainant to contact PGW to report a gas leak at the Service Address.  Tr. II at 58, 264, 229, 300; PGW Exhs. 5, 13.  The PGW Field Service Technician dispatched to the Service Address to investigate the reported gas odor, discovered that the gas was on and thus removed the gas meter and installed a bypass line.  Tr. II at 193, 264-266, 274-276, 279; PGW Exh. 5.  As a result, the technician shut off the gas service at the Service Address and initiated an unbilled usage investigation.  Tr. II at 267.  PGW Exh. 5 at 7.  Upon completion of the investigation, the technician informed the Complainant that the gas was shut off due to theft.  Tr. II at 61, 230, 268, 273; PGW Exh. 6.  

On June 29, 2017, during a visit to PGW regarding terms of service restoration at the Service Address, the Complainant was informed that she would have to pay $6,571.15 in unbilled usage charges that resulted from the theft of service.  Tr. II at 220; PGW Exh. 16 at 2-4.  The Complainant vacated the Service Address in approximately July 2017.  Tr. II at 193; JE-1 at 1.  

	On August 1, 2018, the Complainant moved into Croskey St.  Tr. II at 34.  Between August 1, 2018 and September 24, 2018, the Complainant made three inquiries with PGW regarding activation of gas service at Croskey St.  The Complainant was informed each time that PGW required payment of the unbilled usage charges associated with the Service Address as a condition of establishing service at Croskey St.  JE-1 at 1‑2; PGW Exh. 16 at 2-3.  On August 17, 2018, PGW informed the Complainant that she was not eligible for enrollment in a payment arrangement because the unbilled usage charges are associated with theft of service.  Tr. II at 327; JE-1 at 1-2; PGW Exh. 16 at 3.  

	Upon further review, on October 2, 2018, PGW reduced the unbilled usage charges to $5,314.23 based on historical usage at the Service Address.  Tr. II at 338; PGW Exh. 16 at 1-2; JE-1 at 12.  

Discussion

[bookmark: _Hlk32916509]Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PGW is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PGW.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980) (Norfolk).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PGW.  If the evidence presented by PGW is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Pursuant to the Philadelphia Gas Works Gas Service Tariff PA. P.U.C. No. 2 at § 8.3:

In the event of the Company's meters or other property being tampered or interfered with, the Customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used even if such usage is not registered on the Company's meter, and for any repairs or replacements required, as well as for costs of inspections, investigations, damages and protective equipment and installations prior to reconnection.

Supplement No. 21, PGW Gas Service Tariff – Pa. P.U.C. No. 2, First Revised Page No. 44.

A utility may immediately terminate service when there is tampering with meters.  52 Pa. Code § 56.98(a)(3).  

[bookmark: _Hlk31189329]Section 56.35 of our Regulations provides that a public utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the public utility which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly.  52 Pa. Code § 56.35(a).  The four-year limit does not apply if the balance includes amounts that the utility was not aware of because of fraud or theft on the part of the applicant.  52 Pa. Code § 56.35(b)(1).

Additionally, Section 1501 of the Code, 66 Pa. C.S. § 1501, states as follows:

§1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission. 

66 Pa. C.S. § 1501.

As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The ALJ’s Initial Decision

		In his Initial Decision, ALJ Pell made sixty Findings of Fact and reached eight Conclusions of Law.  I.D. at 7-12, 24-25.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

		As discussed in more detail below, in the Initial Decision, the ALJ addressed the following issues: (1) theft of gas service at the Service Address; and (2) the application for service at Croskey St.  I.D. at 14-23.

		Regarding the balance that resulted from theft of gas service, the ALJ concluded that the Complainant is responsible because she resided at the Service Address during the period of unauthorized gas use and benefitted from that unauthorized use.  In explaining the Complainant’s responsibility, the ALJ noted that Ms. Palmer was a tenant at the Service Address from September 2012 until approximately July 2017, which includes the period the theft of service occurred.  I.D. at 15.  The ALJ further noted that after Mr. Jackson’s account was terminated by PGW on July 30, 2014, no one had active service at the Service Address until after the Complainant vacated it.  Id. at 14.  

		The ALJ, persuaded by Ms. Palmer’s phone call to PGW on May 2, 2017, to inquire about LIHEAP, was convinced that the Complainant was not the cause of, or aware of, the ongoing theft of service; however, the ALJ questioned why Ms. Palmer never informed PGW that she was not receiving gas bills at the Service Address, either in her name or in the name of her late significant other, for service she was actively using.  I.D. at 15.

		The ALJ discussed the chaotic events that took place at the Service Address on June 27, 2017, including the discovery of a tampered meter by a PGW technician.  Further, the ALJ stated that the technician who discovered the meter bypass at the Service Address on June 27 should have photographed it, as required by PGW policy.  Nevertheless, the ALJ acknowledged the tenant’s responsibility for the theft of service.  I.D. at 14-15.

		The ALJ next addressed two arguments with regard to the Complainant’s claim that PGW improperly required her to pay the outstanding balance for the Service Address to initiate gas service at Croskey St.: (1) Ms. Palmer’s eligibility for a payment arrangement and enrollment in PGW’s Customer Responsibility Program (CRP); and (2) the Complainant’s eligibility pursuant to the Code, Commission Regulations, and PGW’s tariff.  The ALJ concluded that PGW did not violate the Code or the Commission’s Regulations by not offering Ms. Palmer a payment arrangement or enrollment in the CRP.  The ALJ noted the Complainant, the sole named tenant on the lease for the Service Address, was residing there and using gas without payment while an active meter bypass was present.  Further, the ALJ restated that even though Ms. Palmer contacted PGW on May 2, 2017, regarding her LIHEAP status, it was clear that she did not notify PGW that she was using gas service and not paying for it.  I.D. at 16.  

[bookmark: _Hlk32491169]		Additionally, the ALJ cited to Fassett v. Philadelphia Electric Company, Docket No. F‑2014‑2408541 (Order entered April 27, 2015) (Fassett), in which the Commission stated that it did not believe a payment arrangement was appropriate when the applicant was involved in theft of utility service while a resident at the service location.  More specifically, the ALJ stated that in Fassett, the Commission ruled that even though it is required, under Section 56.14 of our Regulations, 52 Pa. Code § 56.14, to explain and to reasonably attempt amortization of a bill that resulted from unbilled service, Section 56.14 is not applicable when the unbilled service was the result of fraud or theft.  Applying this to the instant proceeding, the ALJ found that PGW did not improperly deny a payment arrangement or CRP enrollment to the Complainant.  I.D. at 17. 
 
		Further, the ALJ acknowledged several arguments put forth by the Complainant relating to Ms. Palmer’s eligibility as an applicant for service.  These arguments, pursuant to the Code, our Regulations, and PGW’s tariff, and ALJ Pell’s decision on those arguments, are summarized below.

		Ms. Palmer argued, and the ALJ agreed, that 52 Pa. Code § 56.35(b)(1) is inapplicable to her situation because it does not allow the utility to require payment of an outstanding balance as a condition of providing service at a new address.  On the other hand, the ALJ found that the Commission’s Regulation at 52 Pa. Code § 56.35(a) is applicable to Ms. Palmer’s situation.  According to the ALJ, this provision allows the public utility to require, as a condition of furnishing residential service to an applicant, “the payment of any outstanding residential account with the public utility which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly.”  I.D. at 20 (citing 52 Pa. Code §§ 56.35 (a)-(b)(1)) (emphasis added).  The ALJ explained that PGW is holding the Complainant responsible for charges that accrued at the Service Address during the period after service under Mr. Jackson, the last customer of record, was terminated by PGW (July 30, 2014) until the discovery of the meter bypass (June 27, 2017).  The ALJ further averred that PGW was not furnishing gas service under anyone’s account or billing anyone for usage during this timeframe because the service was being stolen.  Therefore, although Ms. Palmer was not the last customer of record at the Service Address, the ALJ concluded that PGW acted in accordance with 52 Pa. Code § 56.35(a) when it advised the Complainant that the outstanding balance at the Service Address would have to be paid before PGW would furnish service to Croskey St.  I.D. at 19-20.  

		The ALJ found no basis to conclude that PGW violated the Code or its Commission-approved tariff, or that it had unreasonably deprived the Complainant of gas, in violation of 66 Pa. C.S. § 1501.  The ALJ reasoned the Complainant was not refused service from PGW, but the Complainant’s inability to pay an outstanding balance as a condition of PGW initiating service at her new address, as permitted by 52 Pa. Code § 56.35(a), prevented her from establishing service at Croskey St.  Further, the ALJ emphasized that Ms. Palmer is responsible for the unauthorized gas use at the Service Address, as the tenant and beneficiary of the gas, even though he does not believe she was aware of the unauthorized gas use.  Finally, the ALJ disagreed with the Complainant’s strict reading of Rule 8.3.C of PGW’s tariff,[footnoteRef:8] which would allow similar applicants to avoid liability for service they used and from which they benefitted, therefore passing the liability on to the regular paying PGW customers.  I.D. at 21-22. [8: 	Section 8.3C of PGW’s Gas Service Tariff – Pa P.U.C. No. 2 states, “[t]he Company shall not refuse to provide Gas Service to an Applicant who is not responsible for the damage or the unauthorized use of Gas.”  Supplement No. 21, PGW Gas Service Tariff – Pa. P.U.C. No. 2, First Revised Page No. 44.] 

		The ALJ also addressed Ms. Palmer’s attempt to raise issue with PGW’s failure to conduct an annual cold weather survey at properties where service was terminated for non-payment during the year.  The ALJ explained that in compliance with 52 Pa. Code § 56.100(h), given the termination of Mr. Jackson’s gas service on July 30, 2014, PGW should have conducted a cold weather survey no later than December 1, 2014.  The ALJ cited to 66 Pa. C.S. § 3314(a), in noting the deadline of December 1, 2017, for any complaint to be filed regarding PGW’s failure to conduct the survey.  As a result of the Complainant filing both her formal and informal complaints after December 1, 2017, the ALJ concluded that this issue is prohibited by the statute of limitations.  I.D. at 22-23.

Exceptions and Replies

1. Exceptions of the Complainant and PGW’s Replies

		In her first Exception, Ms. Palmer argues that she carried her burden of proof by showing she was not involved in the theft of service at the Service Address.  In the Complainant’s view, the ALJ should have evaluated her claim that she was denied access to a customer assistance program or a payment arrangement.  Ms. Palmer is of the opinion that the ALJ’s finding that it was reasonable for PGW to deny her customer assistance access runs contrary to the ALJ’s conclusion that the Complainant was unaware of the bypassed meter.  The Complainant continues that in assessing PGW’s reasonableness, relevant analysis is whether PGW could permissibly condition service at Croskey St. upon full payment for unauthorized usage at the Service Address.  Complainant Exc. at 4-5.  

		The Complainant further states that in compliance with 66 Pa. C.S. § 1410.1(1)-(2), PGW was required to provide her with information and guidance pertaining to customer payment assistance.  Ms. Palmer asserts that because PGW did not undertake actions regarding customer payment assistance, she carried her burden to show she was entitled to relief and a ruling in her favor.  The Complainant references the service requirements under 66 Pa. C.S. § 1501, and cites the service provision at Section 8.3C, to describe how PGW, by not permitting her to utilize customer assistance options available to her under the Code and the Regulations, is in violation of PGW’s tariff and the Code.  Complainant Exc. at 6-7.  

		Ms. Palmer further cites and references a 2006 PGW rate case[footnoteRef:9] in submitting that the ALJ did not apply the consumer protection provisions contained in PGW’s tariff to an applicant that did not cause and was unaware of a meter bypass at a prior residence.  PGW’s tariff, the Complainant continues, should be read plainly, naturally, and consistent with prior Commission Orders and recent formal complaint decisions involving PGW.  Ms. Palmer adds that Section 8.3C of PGW’s tariff requires PGW to provide service to an applicant who is not responsible for causing or permitting unauthorized use of service.  Complainant Exc. at 7-10.   [9: 	Pa. PUC v. Philadelphia Gas Works, Docket No. R-00061931 (Order entered September 29, 2007).] 


		In addition, the Complainant references DiAntonio v. Philadelphia Gas Works, Docket No. F‑2017‑2434058 (Final Order entered July 13, 2018) (DiAntonio) in contending that PGW ignored evidence in its possession that substantiated her claim that she was unaware of the meter bypass at the Service Address, and violated its tariff, as well as 66 Pa. C.S. § 1501.  In short, the Complainant argues that the record establishes she carried her burden of proof in all respects, contrary to the ALJ’s conclusion.  Complainant Exc. at 10-11.  

		In her second Exception, the Complainant remains of the opinion that the ALJ made errors of law by assessing that PGW’s action of holding her responsible for the theft of gas service balance at the Service Address was appropriate and in finding that the Company reasonably denied her a payment arrangement on that balance.  Ms. Palmer challenges the ALJ’s interpretation of Fassett and the ALJ’s decision not to consider other recent Commission Orders that support her Complaint.  The Complainant references several cases in defending her claim that substantial evidence on the record demonstrates that she was not aware of the existence of a tampered meter.  The only evidence on the record to the contrary, Ms. Palmer adds, does not raise more than a “mere suspicion” that she could have been aware of such a tampered meter.  Complainant Exc. at 11-12.  

		The Complainant insists that the ALJ’s conclusion is inconsistent with other Commission Orders and contrary to PGW’s tariff.  Ms. Palmer states her disagreement with the ALJ’s conclusions: (1) that she is responsible for the theft of service, regardless of whether she was aware of it or not; (2) is based on her residence at the Service Address since her name was listed as the sole tenant on the lease for the Service Address; and (3) in his assessment that PGW acted reasonably in holding her responsible for the theft of service.  The Complainant believes that the ALJ’s conclusion should have been based on the substantial evidence on the record that shows she was not involved in the theft of service.  Complainant Exc. at 12.

		The Complainant does not agree with the ALJ upholding PGW’s denial of service and access to a payment arrangement or its customer assistance program.  Ms. Palmer discusses two cases where the Commission held that Commission-issued payment arrangements are available to complainants who are not involved in theft of service.[footnoteRef:10]  The Complainant notes that in both cases, as well as in Fassett, close and careful consideration of the record evidence is required to determine the complainant’s involvement in the theft of service.  In her case, Ms. Palmer continues, the ALJ found that she was not involved in the theft of service but did not apply this finding in reaching his conclusion in the Initial Decision.  Complainant Exc. at 13-14. [10: 	Davis v. Philadelphia Gas Works, Docket No. F‑2016‑2573100 (Final Order entered December 27, 2017) (Davis); Oduwole v. Philadelphia Gas Works, Docket No. F‑2018‑3001419 (Opinion and Order entered March 28, 2019) (Oduwole).] 


		The Complainant also does not agree with the ALJ’s determination that PGW had sufficient reason to connect her to the Service Address for the purpose of assessing unauthorized usage charges.  Ms. Palmer explains that the ALJ’s determination does not constitute relevant evidence of her responsibility for, or awareness of, the existence of a tampered meter, such that she is required to remit full payment for the unauthorized usage charges for service at Croskey St.  The Complainant avers that the ALJ’s conclusion that PGW could treat her as if she had knowledge or authorized the meter tampering disregards the substantial evidence of her lack of knowledge regarding the existence of gas theft.  Complainant Exc. at 14-15.

[bookmark: _Hlk32906864]		The Complainant identifies several points of contention that the ALJ did not focus on relevant and/or sufficient evidence that support her lack of knowledge of the meter bypass.  Specifically, Ms. Palmer avers the ALJ’s statement the meter bypass was “obvious” is not supported by substantial evidence.  The ALJ’s statement, the Complainant continues, is only supported by the testimony of the PGW technician who discovered the bypass, and that testimony is not supported by evidence to attest to the look of the bypass or the inference that someone with no gas meter or meter bypass experience would notice or conclude that the meter had been bypassed.  Complainant Exc. at 15-16.

		The Complainant further argues that PGW should have concluded that she was not involved in, or aware of, theft of gas service at the Service Address because it was aware of her call in May 2017 to inquire about her LIHEAP application.  Ms. Palmer adds that PGW should not be held to a different, lower standard than the Commission.  Therefore, the Complainant believes that the ALJ reached an erroneous conclusion regarding PGW’s reasoning of her role in the theft of gas service at the Service Address.  Complainant Exc. at 16. 

		In closing her Exceptions, the Complainant submits that even though she is not currently requesting a payment arrangement,[footnoteRef:11] the Commission should issue an Order consistent with previous Commission Orders and find that she was eligible for a payment arrangement and other available low-income consumer protections because she was not involved in the theft of service.  Ms. Palmer adds that it is punitive to permit PGW to punish any party associated with an address at which such theft of service occurred.  Further, the Complainant notes that while individuals in some circumstances may bear financial responsibility for estimated use charges, those individuals should not be barred from accessing service on terms that are reasonable and affordable.  Complainant Exc. at 16-17. [11: 	The Complainant states that by the time the ALJ issued the Initial Decision, she had already established service at Croskey St.  Complainant Exc. at 16. ] 


		In its Replies to Exceptions, PGW counters that the Company did not violate the Code, Commission Regulations, or its tariff in denying a payment arrangement on the theft of service balance or enrollment in the CRP until the theft balance was paid.  PGW argues that Ms. Palmer is incorrect to contend the ALJ’s consideration of the reasonableness of PGW’s actions is “applying a standard that does not exist.”  R. Exc. at 3 (citing I.D. at 16-17).  The Company references Ebitz v. West Penn Power Company, Docket No. C-2012-2298368 (Final Order entered January 4, 2013), as well as Guirguis v. Pennsylvania Power Company, Docket No. C‑2018‑3004271 (Final Order entered June 28, 2019) to explain the “reasonableness” standard as the standard of performance required by the utility.  Further, PGW notes that in Davis and Oduwole, which the Complainant relied on, the Commission did not find that PGW violated the Code, Commission Regulations, or its tariff when it held the complainants responsible for theft.  R. Exc. at 3-4.

		PGW defends its method for determining the Complainant’s engagement in theft of service and offers its reasoning for holding the leaseholder and continuous occupant of the Service Address since 2012 responsible for the theft.  The Company adds that there is no evidence that any adult other than the Complainant resided at the Service Address.  R. Exc. 4.

		PGW also criticizes the Complainant’s contention that “[t]he ALJ made an error of law in concluding that Ms. Palmer was not eligible for a payment arrangement or enrollment in CRP... .”  R. Exc. at 4 (citing Complainant’s Exc. at 11).  The Company argues that the ALJ, in determining whether PGW had committed a violation, did not determine the Complainant’s eligibility or ineligibility regarding a payment arrangement or enrollment in a customer assistance program.  Instead, PGW continues, the ALJ determined the reasonableness of its conclusion that Ms. Palmer engaged in theft of service, and subsequently, its denial of a payment arrangement and enrollment in a customer assistance program.  The Company perceives the Complainant’s argument on this matter as a means towards requesting the Commission issue an Order on the matter so that she can then sanction PGW for actions the ALJ determined were reasonable under the circumstances.  PGW adds cases are rare and turn on individual facts and circumstances where the Commission has issued payment arrangements to complainants who are responsible for a theft of service balance while not being found to be involved in the theft of service.  R. Exc. at 4-5.  

2. Exceptions of PGW

		In its Exceptions, PGW objects to the ALJ’s finding that the Complainant did not engage in theft of service.  The Company asserts Ms. Palmer failed to present substantial evidence to support this conclusion and, therefore, did not meet her burden of proof.  PGW describes the phone call made by the Complainant to the Company on May 2, 2017, noting that upon being informed the account had not been in her name since 2013, Ms. Palmer did not mention her partner’s passing, or that she was not receiving bills for service, or a need to transfer service into her name.  The Company implies that had the Complainant been unaware of the theft of service, she would have explained her situation and inquired about transferring service into her name.  PGW Exc. at 3.  For these reasons, PGW requests its Exception be granted.  PGW Exc. at 2-4.

[bookmark: _Hlk32910782]Disposition

[bookmark: _Hlk25226871]		Upon our review and consideration of the record evidence, we agree with the ALJ that the Complainant failed to meet her burden of demonstrating that PGW’s actions constituted a violation of the Code, our Regulations, or PGW’s tariff.  Specifically, we agree with the ALJ that Ms. Palmer has not met her burden of demonstrating that PGW provided her with inadequate service in violation of 66 Pa. C.S. § 1501. 

		First, we will address the ALJ’s finding that the Complainant did not cause and was unaware of the theft of service because she contacted PGW by phone to inquire about LIHEAP on May 2, 2017.  I.D. at 15.  While this finding does not appear to have direct relevance on the ultimate conclusions the ALJ reached in his Initial Decision, we will provide clarification on this matter.  

		At the outset, we note the fact that not having proof to conclude she was “unaware of theft of service” does not necessarily support a finding that she was “aware of theft of service.”  The notes on the May 2, 2017 phone call indicate Ms. Palmer did not mention Mr. Jackson’s passing the previous February.  Tr. II at 323-324; PGW Exh. 16 at 5.  This omission is curious, given that Mr. Jackson, as the Complainant emphasized in her testimony, was the one in their relationship that was responsible for paying for the gas at the Service Address[footnoteRef:12] and, as far as she knew, kept the service account in a paid status until he passed away.  Tr. II at 100, 115, 118-119, 234.  Based on the inconsistent nature of the May 2, 2017 phone call when compared to the Complainant’s testimony, we are unable to conclude whether the Complainant was aware of or unaware of the theft of service at the Service Address.   [12: 	Mr. Jackson’s responsibility for paying for the gas service is reaffirmed in the Complainant’s Exceptions.  Complainant Exc. at 15.] 


		We note that the ALJ can accept the Complainant’s testimony that she was not aware of the theft of service based on the fact that he found her testimony credible.  See Application of First Class Transportation for the Right to Transport, as a Common Carrier, By Motor Vehicle, Persons in Call or Demand Service, Between Points in Bucks County, and From Points in Said County, to Points in Pennsylvania, and Return, Excluding Service that Is Under the Jurisdiction of the Philadelphia Parking Authority, Docket No. A-2015-2466538 (Opinion and Order entered August 31, 2017).  It is well settled in the law that the weight to be accorded a witness' testimony is within the purview of the ALJ who sits as the ultimate trier of fact.  It is the responsibility of the ALJ to consider the overall credibility of witnesses in responding to questioning, their manner of testifying, their apparent candor, intelligence, personal intent and bias or lack of it, in determining what weight shall be given to their testimony.  See Danovitz v. Partnoy, 399 Pa. 599, 161 A.2d 146 (1960).  Accordingly, the admission of evidence is generally a matter within the sound discretion of the ALJ, and the ALJ's rulings thereon will not be reversed in the absence of a clear abuse of discretion or error of law.  JoAnna Warren Williamson v Duquesne Light, Docket No. C-2009-2138578, (Opinion and Order entered February 10, 2011).  We find no such abuse or error of law, and the factual inconsistencies do not clearly refute Ms. Palmer’s knowledge, or lack of knowledge, of theft of service but are only, at best, inconsistencies.  Therefore, we will adopt the Initial Decision, consistent with the above discussion.  Accordingly, we shall also deny PGW’s Exceptions on this matter.  

		Next, we will address the Complainant’s burden of proof.  As discussed previously, the Complainant must show by a preponderance of the evidence that PGW is responsible or accountable for the problem identified in the Complaint to initially satisfy the burden of proof.  66 Pa. C.S. § 332(a).  In this case, Ms. Palmer must prove that PGW has violated the Code, its tariff, or a Commission Regulation or Order in holding her responsible for a theft of service balance that resulted from unauthorized usage at the Service Address.  In our view, the evidence presented by the Complainant is not sufficient to support her claim that PGW, in holding her responsible for the theft of service balance, is responsible or accountable for having violated the Code, its tariff, or a Commission Regulation or Order.  Further, Ms. Palmer did not present evidence that is substantial or more convincing, even by the smallest amount, than the evidence presented by PGW.

		The evidence presented by the Complainant and entered into the record is comprised of the following: (1) two permanency review orders;[footnoteRef:13] (2) a copy of the BCS Informal Decision; and (3) Oliver Jackson’s Certificate of Death.  Complainant Exhs. P‑1, P‑2, Complainant Exh. C-1.  In addition, the evidence included in the Joint Exhibit, which was stipulated to on the record by both Parties, includes a list of various facts of the case and responses provided by PGW to the Complainant’s interrogatories and data requests.  Tr. II at 182-183, 191-193; JE-1.  Neither her testimony nor the evidence submitted by Ms. Palmer effectively support her claim that PGW violated the Code, its tariff, or a Commission Regulation or Order by holding her responsible for the theft of service balance at the Service Address.  Accordingly, the Complainant’s evidence is found to be insufficient to satisfy her initial burden of proof. [13: 	The permanency review orders pertain to the placement of two of Ms. Palmer’s children in a DHS case.  Tr. II at 92.] 


[bookmark: _Hlk35325359]		Next, we will turn our focus to the Complainant’s responsibility for the unauthorized usage at the Service Address.  The facts in this case are similar to those in a prior decision where the complainant was involved in theft of utility service on two separate occasions.  Specifically, in Counsel III v. Philadelphia Gas Works, Docket No. C-2014-2438368 (Order entered November 19, 2015) (Counsel III), the circumstances were such that the complainant, in one instance, was a resident at a location where theft of service was the result of a meter bypass.  In another instance, the complainant was a resident at a different location, and the gas service was on but under the name of another individual, and the complainant failed to have the gas service placed in their name until their landlord instructed them to do so.  

		In Counsel III, the Commission noted that in both instances of theft of service, the complainant made no attempt to pay for the stolen service.[footnoteRef:14]  In the instant proceeding, the Complainant did not contact PGW to inquire about placing the gas account at the Service Address (a location where the theft of gas service was the result of a meter bypass) in her name prior to the discovery of the meter bypass.  While it is understandable that Ms. Palmer’s significant other passed away on February 6, 2017, given that by the time the meter tampering was discovered nearly five months had elapsed, and given that she did not notify PGW during this time frame that the last active account holder at the Service Address was deceased, demonstrates a lack of good faith effort on the part of the Complainant to pay for gas service she was actively using.  [14: 	See Conclusion of Law No. 7: “The Commission will not issue a payment arrangement to a complainant when the record demonstrates a lack of good faith effort on the part of the customer to pay the utility bills.”  George Crawford v. National Fuel Gas Distribution Corporation, Docket Number C-20066348 (Final Order entered December 6, 2007).  Counsel III (Initial Decision issued June 8, 2015).] 

		Moreover, record evidence in this case indicates that unauthorized gas service was available to, and utilized by, the Complainant at the Service Address after gas service was terminated on July 30, 2014, and prior to the discovery of meter tampering on June 27, 2017.  Although it is not clear from the record when the unauthorized service was initiated, testimony from Ms. Palmer indicates the gas was always on and working while she was at the Service Address.  Tr. at 63, 111.  This includes the period after the gas service was terminated on July 30, 2014.  Further, Ms. Palmer stresses her mental and physical burden of residing at Croskey St. for nearly eight months without active gas service to stay adequately warm, practice appropriate hygiene and cook essential meals.  Tr. II at 34-38.  PGW field information from the technician’s visit to the Service Address on June 27, 2017, indicates the gas appliances at the property, including a heater, range, and water heater, were operational.  PGW Exh. 5 at 2; PGW Exh. 6 at 2.  Therefore, we do not find it credible that the Complainant, as a resident at the Service Address, did not utilize the gas appliances at the property during the nearly three-year period preceding the discovery of the meter bypass.  

[bookmark: _Hlk33027036]		Next, we turn our attention to the Complainant’s residency at the Service Address during the period of unauthorized usage.  The Complainant testified that she resided at other locations with other people for extended periods while she was the tenant of record at the Service Address.  Tr. II at 28, 73‑75.  On July 11, 2017, Ms. Palmer visited a PGW office regarding service restoration at the Service Address and was told to provide proof of living somewhere other than the Service Address during the time period that theft of service occurred.  Complainant Exh. P-2 at 2; PGW Exh. 16 at 3.  Similarly, the BCS Informal Decision provided the Complainant with an opportunity to submit verification of living somewhere other than the Service Address during the time period the theft of service occurred.  Complainant Exh. P-2 at 3.

		Ms. Palmer testified that as far as she is aware, she never provided verification to the Company that she lived anywhere other than the Service Address.  Tr. II at 87-89.  The witness testimony of Jessica Glace, PGW’s Senior Customer Review Officer, further affirmed that the Complainant never provided such verification to PGW.  Tr. II at 327.  Moreover, there is no evidence on the record in this case, or corroborating witness testimony, to attest to the Complainant’s residency anywhere other than the Service Address between July 30, 2014 and June 27, 2017, the theft of service time period.

		The lease agreement, which was confirmed as valid on the record by both Parties, reveals the Complainant, as the tenant, is responsible for gas utility service at the Service Address.  Tr. II at 64, 81-82, 236, 254-256; PGW Exh. R-1 at 1; PGW Exh. 3 at 1.  The lease agreement, which became effective September 26, 2012, was still in effect when gas service was terminated by PGW at the Service Address on July 30, 2014, and when the meter bypass was discovered by PGW at the Service Address on June 27, 2017.  Tr. II at 72-73; 254-255; PGW Exh. 3 at 1; JE-1 at 1.  The tenant (i.e. the Complainant) demonstrated compliance with the responsibilities for utility service outlined in the lease agreement, having paid for the electric usage at the Service Address from July 30, 2014 to June 27, 2017.  Tr. II at 76-77; PGW Exh. 1 at 2-6.  Similarly, and pursuant to Section 56.35 of our Regulations, 52 Pa. Code § 56.35(a), the tenant is contractually responsible to pay for gas usage at the Service Address from July 30, 2014 to June 27, 2017.  

		Lastly, we will address the discovery of the meter bypass.  The witness testimony of Idriss Byrd, of PGW’s Field Service Department, recounts he did not take a photograph of the meter bypass at the property upon its discovery due to the commotion and threat to safety at the time.  Tr. II at 268-269, 271.  Nicholas Simeo, Supervisor of PGW’s Revenue Protection Unit, further testified that per PGW’s theft investigation evidence procedure, photographs are to be taken of the tampered meter in a bypass, to the extent the technician who identified the bypass is safely able to do so.  Tr. II at 287-288, 304‑305; JE-1 at 26.  
		The lack of photographic evidence to support PGW’s investigation will not alter our conclusion, as the testimony and evidence introduced by the Company is convincing to find that meter tampering took place and that unauthorized gas service was available at the Service Address between July 30, 2014 and June 27, 2017; however, we note that while it is understandable that the environment and situation at the time of the bypass discovery was not ideal, to not procure a photograph of the bypass equipment at any point during the theft investigation procedure is unacceptable.  As noted previously, Mr. Byrd acknowledged that while it is PGW policy that when a technician finds a bypass, he must immediately take a photo of the meter and the bypass and make note of when the photo was taken, he did not follow that policy on the day he was called to the Service Address.  Tr. at 271.  We further note that Mr. Simeo confirmed this policy when he testified that it is common practice to take a photograph of the meters at the property but not once it is in PGW’s custody.  Tr. II at 287-288.  We believe it would not have been unreasonable or without cause to have done so in this instance since the technician testified that the meter was right in front of him when he opened the door to the basement.  Tr. at 279.  We further note that while there were other circumstances playing out when the technician arrived at the Service Address, there were representatives from another agency as well as the police.  Therefore, we caution PGW to remind its technicians to comply with its corporate policies and internal procedures regarding investigations involving theft of service, specifically, taking photographs of the meter and any bypass mechanisms.  
[bookmark: _Hlk29560480]
		Nevertheless, we believe the Complainant is responsible for the theft of service charges that resulted from unauthorized usage at the Service Address between July 30, 2014 and June 27, 2017.  Further, Ms. Palmer failed to meet her burden of proving, by a preponderance of the evidence, that PGW violated its tariff, the Code, the Commission’s Regulations, or provided her with inadequate service, in violation of 66 Pa. C.S. § 1501.  

In light of the above, we shall deny the Exceptions filed in this matter.

Conclusion

Based upon the foregoing discussion, we shall deny the Exceptions of Ms. Palmer and PGW and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by Tomisha Palmer on November 4, 2019, are denied, consistent with this Opinion and Order.

2. That the Exceptions filed by Philadelphia Gas Works on November 4, 2019, are denied, consistent with this Opinion and Order.

3. That the Initial Decision of ALJ Christopher P. Pell, issued on October 15, 2019, is adopted, consistent with this Opinion and Order.  

4. That the Formal Complaint filed on November 26, 2018, by Tomisha Palmer against Philadelphia Gas Works, at Docket No. F-2018-3006197, is denied.  

5. That the proceeding at Docket No. F-2018-3006197 be marked closed.

[bookmark: _GoBack][image: ]							BY THE COMMISSION,	

	

							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  June 18, 2020

ORDER ENTERED:  June 18, 2020
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