BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Stan Services, LLC					:
								:
[bookmark: _Hlk43377465]		v.						:		C-2020-3018875
								:
Pennsylvania Power Company			:



[bookmark: _Hlk43377403]INTERIM ORDER
GRANTING RESPONDENT’S MOTION TO DISMISS
 COMPLAINT SUBJECT TO TIMELY ENTRY OF NOTICE OF
APPEARANCE BY LEGAL COUNSEL ON BEHALF OF COMPLAINANT


Procedural Background

		On February 25, 2020, Stan Services, LLC (Stan Services or Complainant), utilizing the Commission’s standard complaint form, filed a Formal Complaint against Pennsylvania Power Company (Penn Power or Respondent or Company).  Complainant alleges 1) service termination issues and 2) denial of service to Complainant, a new company, after leasing space at 357 Northgate Drive, Unit 5, Warrendale, Pennsylvania (Service Location) from a previous company that had an outstanding balance at the Service Location.  For relief, Complainant requests new service at the Service Location with no ties to the previous company.  The complaint form is signed by a Mark Stanford.  On the line of the complaint form which is only applicable to corporations, associations, partnerships, limited liability companies or political subdivisions, Mr. Stanford’s title is listed as “Managing Member.”  The section of the Complaint which provides for the listing of Complainant’s lawyer and the lawyer’s address is blank.

[bookmark: _Hlk43283368]On March 16, 2020, Penn Power filed an Answer and New Matter, which included a Notice to Plead.  Penn Power admits the Company provides service to the Service Location and that Stan Services is an applicant for service.  Penn Power admits the Company provides non-residential service to the Service Location in the name of Y-Clean (Customer).  Answer ¶3.  “The Company avers that Mr. Stanford is simply applying for service in the Complainant's name to perpetuate a fraud and avoid paying for the consumption billed under the Customer's name.”  Answer at 3.  Penn Power specifically denies that the attorney section of the complaint form should be left blank.  Penn Power alleges Mr. Stanford,  having filed prior complaints under the Customer's name and his personal name,[footnoteRef:1] is aware that he cannot represent the Complainant since it is a business entity registered in the Commonwealth of Pennsylvania on or about September 2, 2014.  Answer at 5.  Penn Power denies the remaining material allegations of the Complaint.   [1:  	“See Docket Nos. C-2018-3006025 and C-2018-3000480.”  Answer at 5, n. 1.
] 


In New Matter, Penn Power reiterates, “The Complainant must be represented by a licensed attorney in adversarial proceedings before the Commission.”  New Matter at 7, ¶11.

		By Notice dated May 13, 2020, the Parties were informed that the case was assigned to me for a telephonic hearing on July 28, 2020.  On May 13, 2020, I issued a Prehearing Order setting forth the procedures for the conduct of hearings.  

		On May 20, 2020, Penn Power filed a Motion to Dismiss the Complaint (Motion).  As grounds for the Motion, Penn Power asserts that Stan Services is a business entity and argues as follows:

Representation before the Commission is governed by the Commission’s regulations at 52 Pa. Code §§ 1.21-1.23. These regulations provide that “[i]n adversarial proceedings, partnerships, corporations, trusts, associations, agencies, political subdivisions and government entities shall be represented only by . . . an attorney.” 52 Pa. Code § 1.21. An adversarial proceeding begins with the filing of an Answer. 52 Pa. Code § 1.8.  New Fizon Catering, Inc. v. PECO Energy Company, Docket Nos. C-2008-2065498 and C-2008-2079076 (Order entered June 24, 2009).

Motion at, ¶6.


Thus, Penn Power contends Complainant must be represented in this proceeding by an 
attorney licensed to practice in Pennsylvania.  As relief, Penn Power seeks dismissal of the Complaint in its entirety.  To date, Stan Services has not filed a response to Penn Power’s Motion.[footnoteRef:2] [2:   	The time for answering or objecting to a motion is set at 20 days.  52 Pa.Code § 5.103(c).
] 


		Respondent’s Motion is analogous to a motion for judgment on the pleadings. 
The Commission’s regulations at 52 Pa. Code §5.102(d)(1) set forth the standard of review for a motion for judgment on the pleadings:

(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answer to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

52 Pa.Code § 5.102(d)(1).

Respondent, as the moving party, bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.[footnoteRef:3]  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.[footnoteRef:4]  Judgment will be granted only where the right to relief is clear and free from doubt. [3:  	First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa.Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa.Cmwlth. 1976).  
]  [4:  	Thompson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).
] 


		The Commission has explained that all non-individual litigants must be represented by counsel:

More importantly, we take administrative notice that the Complainant is a registered corporation in the Commonwealth of Pennsylvania and is accorded the protection afforded to such legal entities.  As such, it is a requirement for the proper adjudication of this Complaint proceeding that the Complainant must be represented by counsel.  52 Pa.Code § 1.21.  Even though this issue was raised by counsel for PGW, the ALJ permitted the hearing to continue.  Tr. at 5.  We further note that, for this very reason, the Complainant’s Exceptions are not properly before us in light of the fact that they were not filed by Counsel for the Complainant.  As such, we shall deny the Exceptions and dismiss the Complaint on the grounds that the Complainant improperly represented himself before this Commission pursuant to 52 Pa.Code § 1.21.[footnoteRef:5] [5:   	Cars R Us c/o Holman Copeland v. Philadelphia Gas Works (Cars R Us), Docket No. C-2008-2033437 (Opinion and Order entered February 4, 2010).
] 

		
Stan Services has not replied to Penn Power’s New Matter to dispute Complainant’s business status.  Under the Commission’s regulations, Complainant’s failure “to timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.”[footnoteRef:6]   Additionally, the Complaint on its face 1) lists Complainant as an “LLC,” that is, a limited liability corporation and 2) identifies Complainant as a “new company.”  Accordingly, Complainant must be deemed a business entity.  [6:  	See 52 Pa.Code § 5.63(b).
] 

 
The absence of an attorney where one is required deprives the forum of jurisdiction to adjudicate the matter.[footnoteRef:7]  Thus, Penn Power prevails on its Motion to the extent that as a business or corporate entity, Stan Services is required to be represented by an attorney licensed to practice law in Pennsylvania.  Therefore, Penn Power’s Motion will be granted subject to the below proviso. [7:   	Adventure Alley CLC, LLC v. PECO Energy Company and Great American Power, Docket No. C-2014-2430850 (Final Order entered November 25, 2014)(citing McCain v. Curione, Pa. Board of Probation and Parole, 527 A.2d 591 (Pa.Cmwlth.1987) (Commonwealth Court was without jurisdiction to consider arguments and motions made on behalf of parolee in a civil action that was filed by another prisoner who was not licensed to practice law)).] 


		In the ordering paragraphs below, Stan Services will be provided with an opportunity to secure the representation of counsel before the Complaint is dismissed.  If no attorney enters an appearance within the time allotted, an Initial Decision will be rendered which dismisses the Complaint.

THEREFORE

IT IS ORDERED:

		1.	That Pennsylvania Power Company’s Motion to Dismiss the Complaint of Stan Services, LLC, is granted to the extent that to prosecute the Complaint, Stan Services, LLC, requires the representation of an attorney licensed to practice law in the Commonwealth of Pennsylvania.

[bookmark: _Hlk43374683]		2.	That Stan Services, LLC, shall cause an attorney licensed to practice law in the Commonwealth of Pennsylvania to enter an appearance on behalf of  Stan Services, LLC, in accordance with 52 Pa.Code §§ 1.21‑1.25, on or before July 6, 2020.

		3.	That in the event no attorney enters an appearance on behalf of  Stan Services, LLC, on or before July 6, 2020, the July 28, 2020 telephonic hearing will be cancelled, and the Complaint will be dismissed.


[bookmark: _Hlk505862083]Date:  June 18, 2020							/s/				
							Conrad A. Johnson
							Administrative Law Judge
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