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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Ms. Roslyn Wrotten (Complainant) on August 26, 2019, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) F. Joseph Brady issued on August 5, 2019.  On September 9, 2019, Philadelphia Gas Works (PGW or Company) filed Replies to the Exceptions.  For the reasons set forth below, we shall deny the Complainant’s Exceptions and adopt the Initial Decision.  The Initial Decision sustains PGW’s appeal and vacates a Bureau of Consumer Services’ (BCS) informal decision at Case Number 3607056, with prejudice.   

Background

This proceeding involves PGW’s appeal (Formal Complaint) of the BCS informal decision at BCS Case No. 3607056.  In the informal decision, the BCS ruled favorably for the Complainant and concluded that PGW cannot require the Complainant to satisfy a Customer Responsibility Program (CRP) arrearage incurred by another resident and ratepayer at 5029 Homestead Street, Philadelphia, PA (Service Address) before enrolling her in PGW’s CRP.  See, 52 Pa. Code § 56.173; 56.403.  The Initial Decision, on the scheduling of a hearing on PGW’s appeal of the informal decision, sustained the appeal and vacated the BCS decision, with prejudice, based on the Complainant’s failure to appear for her hearing and prosecute her Complaint.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(c).  


History of the Proceeding
 
On April 24, 2018, the Complainant filed an informal complaint against PGW docketed at BCS Case No. 3607056.  

On December 28, 2018, the BCS issued a decision on the informal complaint in which it determined that PGW cannot require the Complainant to satisfy CRP[footnoteRef:3] arrears incurred by another resident prior to her enrollment in the CRP.  The amount requested by PGW for the Complainant to enroll in its CRP was stated as $382.56 and was referred to as a “Cure” amount.[footnoteRef:4]  See, Philadelphia Gas Works’ Appeal (PGW Appeal) at ⁋ 10.   [3:  	PGW’s CRP program offers discounts off residential tariff rates to payment troubled customers if their income is less than 150% of the Federal Poverty Income Guidelines (FPIG) and the program will result in the most affordable payment option.  The program is intended to improve payment behavior, prevent loss of service, assist participants in conserving energy, reduce collection costs, and minimize the financial burden on non-CRP ratepayers.  See, Philadelphia Gas Works Universal Service and Energy Conservation Plan for 2017-2020 Submitted in Compliance with 52 Pa. Code 62.4, Docket No. M-2016-2542415 (Order entered August 3, 2017); 2017 WL 3420817 (Pa. P.U.C.) (PGW USECP for 2017-2020). ]  [4:   	The “Cure” amount is an amount required by PGW to re-enroll a customer in its CRP after such customer was previously enrolled and, thereafter, removed from the program for various reasons.  See, PGW USECP for 2017-2020, 2017 WL 3420817 at **14-*15 – “[Section] e. Reenrollment Procedure for Former CRP Participants.”] 

   
On February 21, 2019, PGW filed the above docketed Complaint appealing the BCS decision.[footnoteRef:5]  PGW alleged, inter alia, that a Ms. Aisha Wrotten (Complainant’s daughter) had utility service at the Service Address from the period of April 11, 2014 – March 12, 2018, with a closing balance of $7,344.60 on the account.  See, PGW Appeal at ⁋ 3.  According to PGW, on April 3, 2015, the Complainant’s daughter enrolled in PGW’s CRP with a balance of $6,502.27.  Id. at ⁋ 4.  On April 4, 2017, PGW suspended the Complainant’s daughter’s account with a balance of $4,331.24; however, the Complainant’s daughter did not have any CRP “arrears,” i.e., the total of unpaid CRP that accumulated while a customer is enrolled in CRP.  Id.   [5:  	See 52 Pa. Code §§ 56.173(a), which permits a timely appeal from an informal decision of the BCS, which is reviewed de novo.] 


PGW averred that on March 26, 2018, the Complainant called to establish service at the Service Address in her own name.  PGW Appeal at ⁋ 5.  Pursuant to a credit check, PGW concluded that the Complainant was “linked” to the Service Address.  Id.  PGW established service in the Complainant’s name, waived its deposit requirements based on the income information provided and transferred the Complainant’s daughter’s prior balance of $7,344.60 to the Complainant’s new account by relying on Section 1407(d) of the Public Utility Code (Code), 66 Pa. C.S. § 1407(d).[footnoteRef:6] PGW represented that its customer contact records indicate that either the Complainant was “satisfied,” or that she did not complain about her daughter’s balance being transferred to the Complainant’s account established in her name for the Service Address.  PGW Appeal at ⁋ 8.   [6:  	See 66 Pa. C.S. § 1407(d):
 
(d)  Payment of outstanding balance at premises.--A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.] 


Subsequently, on or about, April 21, 2018, the Complainant attempted to apply for enrollment in PGW’s CRP.  In its Appeal, PGW averred that when the Complainant established service in her own name at the Service Address, she was already linked to the Service Address.  Therefore, PGW took the position that the Complainant assumed the outstanding CRP arrears of the previous customer of record.  PGW Appeal at ⁋ 12; I.D. at 2.  

Based on the foregoing, PGW alleged that the BCS informal decision was wrong to remove the requirement that the Complainant pay off the outstanding CRP arrears in order to enroll in the CRP, herself.  PGW Appeal at ⁋⁋ 15-16.  As relief, PGW requested that the Commission overturn the BCS’ decision and find that the Complainant is required to pay the outstanding CRP arrears in order to enroll in CRP.  PGW Appeal at 4; I.D. at 2.   
 The Complainant did not file an Answer to the PGW Appeal.[footnoteRef:7]  [7:  	During the hearing in this matter, infra, PGW motioned that because the Complainant did not file an Answer to PGW’s appeal, she should be held in default and her original Complaint and the resultant BCS informal decision should be dismissed.  Transcript (Tr.) at 5. ] 

 
A Hearing Notice dated April 4, 2019, was issued scheduling a hearing for May 13, 2019, at 10:00 a.m., and the matter was assigned to ALJ Brady as presiding officer.  The Hearing Notice advised the Parties of the location, date and time of the scheduled hearing and warned in italicized type:  “Attention: You may lose the case if you do not come to this hearing and present facts on the issues raised.”  I.D. at 2.
 
ALJ Brady issued a Prehearing Order on April 10, 2019 (Prehearing Order).  The Prehearing Order directed the Parties to comply with various procedural requirements, explained the burden of proof, directed that a request to change the scheduled hearing should be sent at least five days prior to the hearing date, be in writing, and state the agreement or opposition of the other party.  The Prehearing Order warned both Parties of potentially serious consequences if they failed to obtain a continuance and failed to attend the hearing.  Prehearing Order at 1-3; I.D. at 2. 
 

The hearing convened, as scheduled, on May 13, 2019, at 10:00 a.m.  Counsel for PGW was present with a witness and was prepared to proceed.  The Complainant was not present.  Consistent with the practice of the presiding ALJ, the hearing was recessed for, approximately, 15 minutes to provide the Complainant with more time to appear.  The hearing reconvened at, approximately, 10:16 a.m. and the Complainant was not present.  No witnesses were presented, and no exhibits were introduced into the record.  PGW, thereafter, moved to dismiss the informal Complaint, with prejudice, for failure of the Complainant to prosecute, and further moved to vacate the BCS decision at BCS Case No. 3607056.  I.D. at 3. 
 The record was closed on May 30, 2019, upon receipt of the transcript by ALJ Brady.  I.D. at 3.

On August 5, 2019, the Commission issued the Initial Decision of ALJ Brady which sustained PGW’s appeal, dismissed the informal Complaint, with prejudice, and vacated the BCS decision at BCS Case No. 3607056.  I.D. at 6-8.

As previously noted, on August 26, 2019, the Complainant filed Exceptions to the Initial Decision and on September 9, 2019, PGW filed its Replies to Exceptions.  

Discussion 

A.	Legal Standards

1. Liberal Construction of Pleadings by Pro Se Participants

As noted, the Exceptions have been filed by the Complainant, appearing pro se, to the ALJ’s Initial Decision.  The Complainant’s Exceptions consist of a one-page, hand-written letter.  In pertinent part, the Complainant explains in her Exceptions that she was very ill at the time of the hearing and thus was unable to attend the hearing.  Exc. at 1.  She also notes that she tried contacting the “courts” and was unable to reach anyone.  Id. 
  
We note that the Exceptions do not conform to our Rules of Practice.  52 Pa. Code §§ 5.533; 5.535.  However, we shall consider the Complainant’s Exceptions within our discretion to liberally construe pleadings within the Commission’s Rules of Practice and Procedure to secure a just, speedy, and inexpensive determination in this proceeding.  See, 52 Pa. Code § 1.2(a); see also, Steve Atuahene and Agnes Atuahene v. Philadelphia Gas Works, Docket No. F-2018-3004665 (Order entered October 11, 2019) (Atuahene). 

2. Administrative Due Process and Waiver of Hearing

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Atuahene; also Shawn Mathis v. PECO Energy Co., Docket No. C-2018-3001616 (Order entered February 28, 2019) (Mathis), citing Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984), citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Id., citing Schneider v. Pa. PUC, supra, citing Township of Middleton v. The Institute District of the County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d, 299 A.2d 599 (Pa. 1973).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties in interest.  See, 
66 Pa. C.S. § 703(a)-(b).  Service on interested persons is deemed sufficient to provide notice.  52 Pa. Code § 5.201(a).[footnoteRef:8]   [8:  	Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  See, Berkowitz v. Mayflower Securities, Inc.,  317 A.2d 584 (Pa. 1974) (Mayflower); Chartiers Industrial and Commercial Development Authority v. Allegheny County Bd. of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied, 653 A.2d 1234 (Pa. 1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010) (Geary).] 


Once notice of a hearing and the opportunity to be heard have been provided by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Mumma v. PPL Electric Utilities Corporation, Docket No. C‑00014869 (Order entered January 24, 2002) (Mumma); Sentner v. Bell Tel. Co. of PA, Docket No. F-00161106 (Order entered October 25, 1993) (Sentner).

Parties to a proceeding have the right to request a continuance of the hearing, which request may be granted by the presiding officer for “good cause.”  See 52 Pa. Code § 1.15(b).  Pursuant to Commission Regulations, a continuance request is required to be in writing and filed with the presiding officer at least five days prior to the hearing date, except that, during a hearing, an oral request for hearing continuance may be made before the presiding officer in the hearing room.  Id.  When “good cause” is shown for a continuance, the Commission has acknowledged that the public interest is better served when all litigants, particularly pro se litigants, are afforded a meaningful opportunity to be heard.  See e.g. Laurie Loucks v. Metropolitan Edison Company, Docket No. C-2017-2619974 (Order entered May 16, 2018). 

If a party fails to attend a scheduled hearing, such failure to appear will be deemed a waiver of the party’s opportunity to participate in a hearing, unless the presiding officer determines that such failure was “unavoidable” and that the interests of the other parties and of the public would not be “prejudiced” by permitting such reopening or further examination.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).

To meet the “unavoidable” standard, the Commission will require a complainant to show, with supporting information, that the failure to appear was due to exigent circumstances.  See e.g. El-Ayazra v. West Penn Power Company, Docket No. F‑2015-2509292 (Order entered June 30, 2016) (El-Ayazra) (affirmed ALJ’s decision to dismiss complaint with prejudice because the complainant failed to follow the call-in instructions for the telephonic hearing).

A second basis for the exercise of Commission discretion to excuse a complainant’s failure to appear at a hearing will occur if the pro se complainant demonstrates that he/she made a good faith attempt to attend the hearing and rescheduling of the hearing would not prejudice the interests of any other party or the public.  See Atuahene, citing Yomari Then v. Philadelphia Gas Works, Docket No. F‑2012-2318264 (Order entered June 13, 2013) (Yomari Then);[footnoteRef:9] Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011) (Wiggins). [9:  	Yomari Then vacated an ALJ’s decision to dismiss a complaint with prejudice and remanded the matter for hearing because complainant attempted to attend the scheduled hearing and appeared in the correct building, but was unable to locate the hearing room in the building due to language challenges.  This case stands for the proposition that if a complainant’s failure to appear was unavoidable or if the complainant made a good faith attempt to appear, the Commission has acknowledged that the public interest is better served when all litigants, particularly pro se litigants, are afforded a meaningful opportunity to be heard.  Id.] 


However, if a complainant’s failure to appear is not determined to be unavoidable, or if the complainant did not make a good faith attempt to attend the duly scheduled hearing, the Commission has recognized that any further procedural activity in the docket would prejudice the public interest due to the wasteful use of the agency’s and the utility/respondent’s time and resources in addressing the complaint.  See Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995); also  e.g., Thomas v. PGW, Docket Nos. F-2017-2611788; C‑2017-2621275 (Order entered August 31, 2018) (Thomas I) at 8, citing Cynthia Santore Smith v. PECO Energy Company, Docket No. F-2014-2446204 (Order entered September 3, 2015); Marilyn Day v. PECO Energy Company, Docket No. C-2010-2181515 (Order entered June 10, 2011); Deborah Bethay v. PECO Energy Co., Docket No. F-2011-2266250 (Order entered August 2, 2012). 




3. Burden of Proof

The apportionment of the burden of proof in matters before the Commission is statutorily established.  Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides, in pertinent part, that “[e]xcept as may be otherwise provided in Section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”  Complainant, as the proponent of a rule or order from the Commission has the burden of proof. 

To establish a legally sufficient claim, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail. Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990). The offense must be a violation of a Commission Regulation or Order or a violation of a Commission approved tariff.  66 Pa. C.S. § 701.

A complainant’s burden of proof before this agency is satisfied by establishing a preponderance of evidence which is substantial and legally credible.  See, Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The preponderance of evidence standard requires proof by a greater weight of the evidence. Commonwealth v. Williams, 732 A.2d 1167 (Pa. 1999).  This standard is satisfied by presenting evidence more convincing, by even the smallest amount, than that presented by another party.  Brown v. Commonwealth, 940 A.2d 610, 614 n.14 (Pa. Cmwlth. 2008). 

In specific reference to appeals from informal BCS decisions, the Commission reasoned that, pursuant to Commission Regulations, a timely appeal from an informal decision of the BCS is reviewed de novo.  Thomas I at 8, citing 52 Pa. Code §§ 56.173(a), 56.403(a).  On a de novo review, there is no part of the record in the informal proceeding that can be relied upon in the formal proceeding.  And, in a de novo consideration of an appeal from a BCS decision, the burden of proof remains with the party who filed the original informal complaint.  Id.  

 	ALJ’s Recommendation

ALJ Brady reached thirteen Findings of Fact and drew seven Conclusions of Law.  I.D. at 3-4; 6-7.  We, hereby, adopt said Findings of Fact and Conclusions of Law unless they are expressly rejected or modified, or modified by necessary implication from our disposition of Exceptions.   

The Complainant did not appear for the hearing and did not contact the Commission prior to, or concurrent with, the date of the hearing to explain her failure to attend.  I.D. at 5.  Under these circumstances, ALJ Brady concluded that the Complainant had ample opportunity to appear and be heard in this proceeding and that her due process rights were protected.  Id. at 5-6, citing Sentner.  

Based on the foregoing, the following, pertinent Conclusions of Law were drawn:

6.	In a de novo appeal from a decision of the BCS, the burden of proof remains with the party who filed the original informal complaint, except for legal or policy issues raised by the utility on appeal; thus, Ms. Wrotten bears the burden of proving that she is entitled to the requested relief.  52 Pa. Code § 56.173(f). 
 
7.	By failing to appear for the hearing and proffer any evidence to support the Complaint, Ms. Wrotten has failed to meet her burden of proving that she is entitled to the relief that she seeks from the Commission.  66 Pa. C.S. § 332(a).   

I.D. at 7. 

Based on the failure of the Complainant to attend the duly scheduled hearing, and with no information in the record concerning any attempt to secure a continuance, ALJ Brady recommended that the BCS informal decision at Case No. 3607056 be dismissed, with prejudice, and the appeal of PGW sustained.  I.D. at 7-8.
 
C. 	Exceptions and Replies 

As noted, the Exceptions of the Complainant are a hand-written letter.  The Complainant noted in her Exceptions that she was unable to make the court date due to illness.  The Exceptions further state that Complainant attempted to contact the Commission but was unable to reach anyone.  Exc. at 1. 

In its Replies, PGW asserts that the Complainant has not presented any substantiation of her reasons for failing to attend the hearing.  PGW points out that the Complainant’s Exceptions do not indicate how she attempted to contact the presiding ALJ and the Commission and, therefore, the Complainant has not established a good faith attempt to obtain a continuance or a good faith effort to attend.  According to PGW, by failing to appear, the Complainant waived her opportunity to participate in the hearing and her due process rights were protected in the ALJ’s decision to vacate the BCS informal decision.  R. Exc. at 2-3.

Based on the foregoing, PGW requests that the Commission deny the Complainant’s Exceptions and issue a Final Order in this matter sustaining PGW’s appeal and vacating the BCS’ informal decision at BCS Case No. 3607056.  R. Exc. at 3. 

D. 	Disposition 

Before addressing the Exceptions, we advise the Parties that any issue or contention that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see generally, Univ. of Pa. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  See also Metropolitan Edison Co. v. Pa. PUC, 22 A.3d 353 (Pa. Cmwlth. 2011), appeal denied, 22 A.3d 353 (Pa. 2012), citing Wheeling & Lake Erie Railway Company v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001) for the proposition that the Commission is not required to expressly consider all of the arguments set forth by the parties in its Order.  
  
Based on a review of the Exceptions and Replies thereto, the Complainant’s Exceptions shall be denied.  The Complainant has not shown that her failure to attend the hearing was unavoidable or that she made a good faith effort to attend the hearing.  As such, we find no basis to excuse her absence.  While the Complainant cites in her Exceptions that she suffered from a medical condition at the time of the hearing, she has not provided any detail or evidence regarding how her sickness prevented her from seeking to obtain a continuance prior to the hearing or prevented her from engaging in a good faith effort to attend the hearing.  Similarly, the Complainant cites to attempts to contact the Commission, but we do not have any further information in the record on which to assess the basis of these attempts to contact the Commission.

In light of the failure to attend the duly scheduled hearing, we are constrained to decide that the ALJ’s decision is fully consistent with the legal and policy considerations addressed by the Commission in Thomas I regarding the effect of a customer’s failure to appear at a duly scheduled hearing of an appeal from a BCS decision).  See also Docket Nos. F-2017-2611788, et al.; Initial Decision on Remand issued March 18, 2019; (Final Order entered April 29, 2019) (Thomas II).


Conclusion

Based on the foregoing discussion, we shall deny the Complainant’s Exceptions, consistent with the discussion in this Opinion and Order and adopt the ALJ’s Initial Decision; THEREFORE,

		IT IS ORDERED:

1. That the Exceptions filed on August 26, 2019, by Roslyn Wrotten to the Initial Decision of Administrative Law Judge F. Joseph Brady issued on August 5, 2019, are denied, consistent with this Opinion and Order.

2.  That the Initial Decision of Administrative Law Judge F. Joseph Brady issued on August 5, 2019, is adopted, consistent with this Opinion and Order.

3. That the original caption of “Philadelphia Gas Works v. Roslyn Wrotten” at Docket No. F-2019-3008245 is hereby changed to “Roslyn Wrotten v. Philadelphia Gas Works (Complaint/Appellant)” at the same Docket.

4. That the Complaint of Roslyn Wrotten v. Philadelphia Gas Works (Complaint/Appellant) filed on February 21, 2019, at Docket No. F-2019-3008245, is dismissed, with prejudice, consistent with this Opinion and Order.

5. That the decision from the Bureau of Consumer Services dated December 28, 2018, at Case No. 3607056, is vacated, consistent with this Opinion and Order.  

6. That the proceeding at this docket be marked closed.


[bookmark: _GoBack][image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  April 30, 2020

ORDER ENTERED:  June 24, 2020
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