BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Sandra Lewis, a/k/a					:
Sandra Sherred					:
							:
	v.						:		C-2020-3016742
							:
Pittsburgh Water and Sewer Authority		:



FIRST INTERIM ORDER
Denying Respondent’s 
Preliminary Objections


Before
Katrina L. Dunderdale
Administrative Law Judge


INTRODUCTION

		This Interim Order grants in part the Preliminary Objections of Pittsburgh Water and Sewer Authority to the extent the formal complaint alleges claims related to damages and requests attorneys’ fees which are outside the jurisdiction of the Pennsylvania Public Utility Commission.  This Interim Order denies in part the Preliminary Objections of Pittsburgh Water and Sewer Authority to the extent the formal complaint alleges claims related to whether Pittsburgh Water and Sewer Authority provided safe, adequate, reliable and reasonable service in the maintenance of its facilities and equipment.

HISTORY OF THE PROCEEDING

On January 24, 2020, Sandra Lewis, a/k/a Sandra Sherred (Complainant or Ms. Lewis) filed a formal complaint against Pittsburgh Water and Sewer Authority (Respondent or PWSA) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleged Respondent created a reliability, safety or quality problem on her property because its storm waterline sprays water onto Complainant’s property, causing damage to her property.  Complainant asked the Commission to declare PWSA has a legal obligation to perform remediation work on its stormwater line located on Complainant’s property, reimburse Complainant for the damage to her basement and yard and grant attorney fees and costs.  Complainant attached a copy of the Amended Complaint in Civil Action Requesting Monetary and Injunctive Relief (Amended Complaint) filed by Complainant against PWSA and Birmingham Cemetery of Pittsburgh (Cemetery) with the Court of Common Pleas of Allegheny County (Allegheny Common Pleas).

On February 27, 2020, Respondent filed and served its Answer (Answer) in addition to serving its Preliminary Objections, endorsed with a Notice to Plead.  In its Answer, PWSA generally denied Complainant’s allegations.  PWSA admitted it provides wastewater service to the service address but denied its wastewater line was spraying water onto Complainant’s property or that it failed to maintain the wastewater infrastructure located on or near Complainant’s property.  PWSA averred Complainant failed to allege a violation of the Commission’s regulations and/or Orders, or of the Public Utility Code.  PWSA admitted Complainant filed a complaint against it and the Cemetery with Allegheny Common Pleas, which complaint was stayed pending resolution of this formal complaint pending before the Commission. 

In its Preliminary Objections, filed pursuant to 52 Pa.Code § 5.101(a), PWSA averred its Preliminary Objections should be granted because the Commission lacks jurisdiction to grant or award any monetary compensation for damages, and the Commission lacks jurisdiction to grant attorneys’ fees.  In addition, Respondent averred the Commission lacks jurisdiction over the counts included in Ms. Lewis’ complaint raised in the Allegheny County Common Pleas proceeding because those counts include claims of trespass, continuing trespass, negligence per se, private nuisance, public nuisance and violations of the Stormwater Management Act (32 Pa.C.S.A. § 680.1, et seq.).  

By Motion Judge Assignment Notice dated May 27, 2020, I was assigned the case for purposes of ruling on Respondent’s Preliminary Objections.

On May 28, 2020, Complainant filed an Answer to Preliminary Objections (Answer to P.O.) in which Complainant averred she was withdrawing her claim for attorneys’ fees.  Complainant contended Respondent did not address her request for injunctive relief and argued the presiding officer should infer Respondent has admitted Ms. Lewis’ injunctive relief was an equitable remedy available for Complainant.  

DISCUSSION

		The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Motions.  52 Pa.Code § 5.101 and § 5.103.  Commission preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.[footnoteRef:1]  Commission regulations permit the filing of a preliminary motion questioning the  [1:  	Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (1994).  
] 

jurisdiction of the Commission.  52 Pa.Code § 5.101(a)(1).  In ruling on a motion to dismiss, the Commission must assume, for decisional purposes only, that the factual allegations of the formal complaint are true.[footnoteRef:2]   The motion may be granted only if the moving party prevails as a matter of law.[footnoteRef:3]   [2:  	County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  
]  [3:  	Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  
] 




Preliminary Objections

		Preliminary objections, under the Commission’s regulations, are available to parties and allow for objections to be filed in response to any pleading except a motion or prior preliminary objections.  A party filing preliminary objections must include a notice to plead, must state specifically the legal and factual grounds relied upon and limit the objections to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to Chapter 5, Title 52 of the Pennsylvania Code, or include scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.  

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in the proceeding.

52 Pa.Code § 5.101(a).

		The party against whom preliminary objections are filed may file an answer to the preliminary objections but the answer must be filed within ten days of the date when the preliminary objections are served.  52 Pa.Code § 5.101(f)(1).  Then the presiding officer will decide the preliminary objections within thirty days of the date the preliminary objection is assigned to the presiding officer.  52 Pa.Code § 5.101(g).

The moving party may not rely on its own factual assertions, but must accept, for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.[footnoteRef:4]  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the complaint are true.[footnoteRef:5]  The preliminary objection may be granted only if the moving party prevails as a matter of law.[footnoteRef:6]  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.[footnoteRef:7]     [4:  	County of Allegheny v. Cmwlth. of Pa., 490 A.2d 402 (Pa. 1985).  
]  [5:  	Id.  
]  [6:  	Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).  
]  [7:  	Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).
] 


The Commission has the discretion to “dismiss any complaint without hearing if, in its opinion, a hearing is not necessary in the public interest.”[footnoteRef:8]  A hearing is necessary only to resolve disputed questions of fact and, when the question presented is solely one of law, the Commission need not hold a hearing.[footnoteRef:9]  The public interest does not require a hearing in a case which would be a fruitless exercise and, therefore, not necessary or in the public interest.[footnoteRef:10] [8:  	66 Pa.C.S.A. § 703(b).  See also 52 Pa.Code § 5.21(d).  
]  [9:  	Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989).  Also, Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).
]  [10:  	Musisko v. Pennsylvania American Water Company, Docket No. C-2008-2061663 (Final Order entered May 13, 2009).
] 


Jurisdiction

		Pursuant to Section 501 of the Code, 66 Pa.C.S.A. § 501, the Commission must “enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.  Section 701 of the Code, 66 Pa.C.S.A. § 701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.[footnoteRef:11]     [11:  	See also, 52 Pa.Code § 5.21(a).] 

		Respondent is correct when it states the Commission cannot exceed its jurisdiction and must act within it.[footnoteRef:12]   Jurisdiction may not be conferred by the parties where none exists.[footnoteRef:13]  The Commission has initial jurisdiction over “matters involving the reasonableness, adequacy or sufficiency of a public utility’s service, facilities or rates.”[footnoteRef:14]   Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.[footnoteRef:15]   [12: 
 	City of Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa. Super. 1945).  
]  [13:  	Roberts v. Martorano, 235 A.2d 602 (1967).  
]  [14:  	DeFrancesco et al. v. Western Pennsylvania Water Company, 435 A.2d 614, 616 (Pa. Super. 1981) vacated and remanded on other grounds, 435 A.2d 595 (1982).  ]  [15: 
 	Hughes v. PA State Police, 619 A.2d 390 (1992), alloc. denied, 637 A.2d 293 (1993).    
] 


		The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. § 703(b); 52 Pa.Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact and Respondent is entitled to judgment as a matter of law.[footnoteRef:16]   [16:  	Lehigh Valley Power Comm. v. Pa. Pub. Util. Comm’n, 563 A.2d 548 (Pa. Commw. 1989); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa. Commw. 1993).  
] 


However, initial jurisdiction in matters concerning the relationship between public utilities and the public is in the Commission – not in the courts.”[footnoteRef:17]  The Courts of Pennsylvania have long recognized that issues concerning the reasonableness, adequacy and sufficiency of public utility service are within the exclusive original jurisdiction of the Commission.[footnoteRef:18]   [17: 
 	Lansdale Borough v. Philadelphia Electric Company, 403 Pa. 647, 650, 170 A.2d 565, 567 (1961).  See also, Chester County v. Philadelphia Electric Company, 420 Pa. 422, 218 A.2d 331 (1966); Einhorn v. Philadelphia Electric Company, 410 Pa. 630, 190 A.2d 569 (1963); Fogelsville & T. Electric Company v. Pa. P. & L. Company, 271 Pa. 237, 114 A. 822 (1921); Byer v. Peoples Natural Gas Company, 251 Pa. Super. 75, 380 A.2d 383 (1977); Bell Telephone Company v. Sanner, 248 Pa. Super. 273, 375 A.2d 93 (1977); Elkin v. Bell Telephone Company, 247 Pa. Super. 505, 372 A.2d 1203 (1977).  ]  [18: 	
 	See, Duquesne Light Company v. Monroeville Borough, 449 Pa. 573, 298 A.2d 252 (1972); Behrend v. Bell Telephone Company, 431 Pa. 63, 243 A.2d 346 (1968); Elkin v. Bell Telephone Company, supra.] 


		In this proceeding, Complainant requests the Commission order PWSA to reimburse Complainant for damages incurred due to a failed stormwater pipe, award attorneys’ fees and order Respondent to replace or repair its stormwater pipe as it affects Complainant’s property.  Complainant alleges customer service issues because Respondent has not maintained its equipment and facilities.  These alleged actions by PWSA, if proven true, would show the utility was in violation of the Commission’s regulations.  

		The Commission has jurisdiction to hear a complaint from a customer about a situation resulting in a failure to provide reasonable and adequate customer service.  The facts as alleged are sufficient to show PWSA may have failed to furnish and maintain adequate and reasonable customer service.  Whether Ms. Lewis can prove this allegation of faulty customer service is true is not material to the disposition of this Preliminary Objection.  When there is a factual dispute concerning the adequacy and/or reasonableness of a public utility’s services, the entire proceeding cannot be dismissed as outside the Commission’s jurisdiction.  

Accepting as true all well-pleaded facts in the formal complaint, I find Ms. Lewis alleged sufficient facts that, if proven, might justify the issuance of an Initial Decision which finds PWSA failed to provide adequate and reasonable electric service and failed to comply with 66 Pa.C.S.A. § 1501.  Therefore, there is sufficient basis to provide an opportunity to Complainant to proceed with her formal complaint, and an opportunity to present evidence which would support the allegation.  

Respondent’s Position

Respondent avers in its Preliminary Objections the claims and issues related to property damage, diminution of property value and/or monetary compensation should be dismissed because the Commission lacks jurisdiction over these issues, pursuant to 52 Pa.Code § 5.101(a)(1).  PWSA contends the Commission is not empowered to grant any monetary compensation or attorneys’ fees or costs to Ms. Lewis, and such issues and/or claims must be dismissed.  

PWSA cites to Letter of Notification of Philadelphia Electric Company, Docket No. A-110550F055 (Opinion and Order dated March 26, 1993), as authority for its position the Legislature has not given the Commission any authority to assess damage to private property value caused by the activities of a public utility.  Furthermore, PWSA argues the Commission lacks authority over real property issues, and Allegheny Common Pleas has jurisdiction over the claims for damages.[footnoteRef:19]   [19:  	McCarthy v City of Bethlehem, 962 A.2d 1276 (Pa.Cmwlth. 2008); City of Washington v Johns, 474 A.2d 1199 (Pa.Cmwlth. 1984).
] 


In a similar manner, PWSA argues the Commissions lacks the statutory authority to award attorneys’ fees and costs.[footnoteRef:20]  PWSA points out that there is no provision in the Commission’s orders or regulations, or in the Public Utility Code, which gives the Commission to power to award attorneys’ fees.  PWSA avers the well-established law in Pennsylvania is that legal fees are not generally recoverable except where permitted by statute.[footnoteRef:21]  Accordingly, because the Commission has not been given the authority to award attorneys’ fees, it necessarily lacks the authority.   [20:  	Pa.Pub.Util.Comm’n. v. Duquesne Light Co., 61 Pa. PUC 485 (1986).
]  [21:  	Corace v. Balint, 418 Pa. 262 (1965); Becker v. Borough of Schuylkill Haven, 200 Pa. Super. 305 (1963).  ] 


Complainant’s Position

		Complainant contends she already convinced Allegheny Common Pleas that requesting injunctive relief from the Commission is the quickest way to ensure the service address will be returned to normal once Respondent remediates the stormwater pipe on her property.  Complainant wants Respondent to remove or remediate the stormwater pipe to prevent future damages on her property and she notes Respondent did not address her request for injunctive relief in the Preliminary Objections.  Ms. Lewis opines PWSA tacitly admitted injunctive relief is a viable option for her in this proceeding.  Ms. Lewis acknowledges she should withdraw her request for attorneys’ fees, but she does not withdraw her request for monetary damages.    

Disposition

First, the regulations permit PWSA to file preliminary objections to dismiss a pleading for lack of jurisdiction.[footnoteRef:22]  In this proceeding, Respondent avers the formal complaint does not specify a cause of action upon which the Commission can grant relief.  Ms. Lewis contends she wants the Commission to grant her request for monetary damages and to order PWSA to fix the problem. [22:  	See 52 Pa.Code § 5.101(a)(1).  
] 


In this case, there is no need to conduct a hearing on the issues of granting monetary damages and/or attorneys’ fees, because those requests are outside the jurisdiction of the Commission.[footnoteRef:23]  However, the Commission does have jurisdiction over whether PWSA failed in some way to furnish and maintain adequate, efficient, safe and reasonable service and facilities, to the extent the formal complaint involves allegations of a failure by Respondent to provide Complainant with reasonable and adequate customer service concerning the condition and functionality of Respondent’s stormwater system at or near Complainant’s property. [23:  	Behrend v. Bell Telephone Co., 242 Pa Superior Ct. 47, 363 A.2d 1152 (1976).
] 


The Preliminary Objections will be granted in part in that the Commission lacks jurisdiction to consider the granting of monetary damages or the award of attorneys’ fees.[footnoteRef:24]  The Preliminary Objections will be denied in that Complainant will be permitted to proceed with her complaint on her allegation that PWSA failed to provide reasonable and adequate service due to the condition of its stormwater system, and whether PWSA violated Commission rules and/or regulations when maintaining its stormwater system and/or responding to Ms. Lewis’ concerns.   [24:  	The Public Utility Code, 66 Pa.C.S.A. § 101 et seq. does not give the Commission jurisdiction over claims for damages and the courts of Common Pleas retain original jurisdiction over suits for damages.  Behrend v. Bell Telephone Co., 242 Pa Superior Ct. 47, 363 A.2d 1152 (1976).
] 




CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties to this dispute.

2.	The Commission has jurisdiction over the subject matter of this dispute to the extent the complaint involves allegations of a failure by Respondent to provide Complainant with reasonable and adequate customer service, pursuant to 66 Pa.C.S.A. § 1501.

3. 	The formal complaint raises a claim that, if proven, would show Pittsburgh Water and Sewer Authority failed in some way to furnish and maintain adequate, efficient, safe and reasonable service and facilities, pursuant to 66 Pa.C.S.A. § 1501.  

4.	A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt and only if the moving party prevails as a matter of law.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); and Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).

5. 	The Commission does not have jurisdiction over claims for damages.  66 Pa.C.S.A. § 101, et seq.; Behrend v. Bell Telephone Co., 242 Pa Superior Ct. 47, 363 A.2d 1152 (1976).  

6.	Section 703 of the Public Utility Code, 66 Pa.C.S.A. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing, is not necessary in the public interest.  

7.	A hearing in this matter is necessary in the public interest.




ORDER

THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objections filed by Pittsburgh Water and Sewer Authority in the complaint of Sandra Lewis, a/k/a Sandra Sherred, against Pittsburgh Water and Sewer Authority at Docket No. C-2020-3016742 are granted in part and denied in part.

2. That the claims in the formal complaint of Sandra Lewis, a/k/a Sandra Sherred, against Pittsburgh Water and Sewer Authority at Docket No. C-2020-3016742, concerning requests for monetary damages and attorneys’ fees will be dismissed.  

3. 	That the formal complaint of Sandra Lewis, a/k/a Sandra Sherred, against Pittsburgh Water and Sewer Authority at Docket No. C-2020-3016742 will proceed to an initial hearing on whether Pittsburgh Water and Sewer Authority failed in some way to furnish and maintain adequate, efficient, safe and reasonable service and facilities, pursuant to 66 Pa.C.S.A. § 1501.    


Date:  June 25, 2020							/s/											Katrina L. Dunderdale
							Administrative Law Judge
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