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Ruling on Preliminary Objections of NATIONAL FUEL GAS DISTRIBUTION CORPORATION
(Sustained,  Remaining claims to proceed to hearing)

In Preliminary Objections, National Fuel Gas Distribution Corporation seeks to dismiss Complainant’s claim for damages and negligence or based in tort because the relief sought is not within the authority of the Commission.  The Preliminary Objections are sustained, claims for damages and negligence and based in tort are dismissed, and the matter will proceed to hearing as scheduled on the remaining issues.
HISTORY OF THE PROCEEDING


On or about February 14, 2020, Complainant Thomas Picheco filed a Complaint with the Commission against National Fuel Gas Distribution Corporation (hereinafter “NFGD”).  In the Complaint, Mr. Picheco contends that NFGD entered his residence without authorization and caused damages therein.  As relief, he is asking that NFGD repair or pay for the repair of the damages alleged in the Complaint,  

NFGD filed Preliminary Objections on March 20, 2020. This matter was referred to the undersigned on June 1, 2020.

 The company avers in Preliminary Objections that the Commission cannot award damages and that the claim should be dismissed for lack of jurisdiction.  The company also states that any tort or negligence claims should also be dismissed.

Analysis


The grounds for granting Preliminary Objections is found in Section 52 Pa. Code § 5.101(a) (1), (2).  It states in pertinent part: 

§ 5.101.  Preliminary objections.

(a)
Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

52 Pa. Code § 5.101(a) (1), (2).  

A preliminary objection will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)). The docket does not reflect a response to the Preliminary Objections.   



The Commission has no authority to award monetary damages to the Complainant.  See, DeFrancesco v. Western Pa. Water Co., 453 A.2d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980).  To the extent that the Complainant is seeking compensation or reimbursement for damage to his residence and facilities, those claims are dismissed as beyond the authority of the Commission.


NFGD is also correct that the Commission does not have authority over claims for pure tort or negligence. Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa.Cmwlth. 1995).  The Complainant can pursue damages, tort or negligence claims in Common Pleas or other civil courts of the Commonwealth.  
However, pursuant to Section 1501 of the Code, a public utility has a duty to provide and maintain “adequate, efficient, safe, and reasonable service and facilities” See 66 Pa. C.S. § 1501.  The term “service” is defined broadly under Section 102 of the Code, 66 Pa. C.S. § 102, in relevant part, as follows: 

“Service.”  Used in its broadest and most inclusive sense, includes all acts done, rendered, or performed, and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities. . .in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . 
The Commission does have authority to consider whether NFGD provided adequate, efficient, safe, and reasonable service and the hearing will be held as scheduled to address any such issues here.  The Commission may also impose penalties if violation of this section is found. 66 Pa. C.S. § 3301.  However, the claims for damages, tort or negligence are beyond the jurisdiction of the Commission and will be dismissed. 
ORDER



THEREFORE,



IT IS ORDERED 

1. That the Preliminary Objections filed by National Fuel Gas Distribution Corporation at Docket No. C-2020-3018963 are sustained with respect to claims for damages and those in based in tort or negligence. 
2. That damages, tort and negligence claims at Docket No. C-2020-3018963 are dismissed. 
3. That this matter will proceed to call-in telephonic hearing on July 10, 2020 at 10:00 a.m. as scheduled.

4. That evidentiary rulings will be considered and made during the hearing.
5. That the parties meet by telephone in an attempt to resolve this matter no later than July 7, 2020.

6. That parties email a copy of any and all exhibits to be considered during the hearing to Legal Assistant Pamela McNeal at pmcneal@pa.gov. and to all other parties no later than July 6, 2020 
7. That all parties be prepared to proceed with evidence and witnesses on the date of the hearing scheduled.
Date:  June 26, 2020


/s/










Darlene D. Heep







Administrative Law Judge
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