BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Via electronic service only due to Emergency Order at M-2020-3019262



Donald Martin						:	
							:
v. :		C-2020-3017020
:
Windstream Communications		 		:



FIRST INTERIM ORDER
To Cancel Initial Telephonic Hearing

		On January 24, 2020, Donald Martin (Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Windstream Communications (Windstream or Respondent) alleging incorrect charges on his bills, problems with Windstream’s customer service and persistent reliability and quality problems with his telephone service.  Mr. Martin requested the Commission order Windstream to reimburse him for charges to restore his service and change their customer service scripts to require less information from the customer.

On February 17, 2020, Windstream filed its Answer and New Matter.[footnoteRef:1]  Windstream generally denied the allegations.  In New Matter, Windstream acknowledged telephone service was suspended temporarily due to a billing error, asserted there had not been any service complaints since March 10, 2018 and requested mediation.   [1:  	The New Matter did not include a Notice to Plead.] 


By Telephone Hearing Notice dated March 3, 2020, the Office of Administrative Law Judge (OALJ) notified the parties an initial call-in telephonic hearing in this case was scheduled for Wednesday, April 15, 2020, at 10:00 a.m.  On March 5, 2020, the presiding officer issued a Prehearing Order setting forth various procedural matters, including how parties may request a continuance.    
On April 30, 2020, the OALJ issued a Telephonic Hearing Cancellation/Reschedule Hearing notice which cancelled the telephonic hearing on April 15, 2020, due to the Coronavirus 2019 pandemic, and rescheduled the telephonic hearing for Tuesday, June 16, 2020, at 10:00 a.m.  On April 30, 2020, the presiding officer issued a new Prehearing Order which outlined how the parties could contact the presiding officer and submit evidence despite the closure of state office buildings due to the Coronavirus 2019 pandemic.

On June 16, 2020, the presiding officer convened the initial telephonic hearing as scheduled.  Complainant appeared pro se and testified on his own behalf.  Respondent was represented by Cary L. Rice, Esquire, who was prepared to present the testimony of three witnesses: Perry Koot, Jeffrey Fisher and Andrea Curtis.  Prior to taking evidence, the parties assured the presiding officer that settlement negotiations had taken place, but no settlement was possible between the parties.  

Ms. Rice, Esquire requested, and received, permission to place an oral statement (in the form of an argument) on the hearing record.  Windstream argued the Commission lacks jurisdiction over the formal complaint.  Windstream contended the Commission’s subject matter jurisdiction is limited to whether it provided reasonable service through the provision of sufficient quantitative service.  Windstream pointed out the formal complaint claimed a cease and desist for how all customers are treated, a change in the telephone system to remove abuse of customers and a change in how Windstream treats customer calls.  Mr. Martin responded he was not requesting monetary damages, and he clarified his complaint is the poor customer service from Windstream and a lack of reliability and quality with his telephone service.  The presiding officer ruled the initial hearing would proceed because the Commission has jurisdiction over the customer service provided by a telephone company to its customer.  

Mr. Martin testified and was subject to cross-examination questions.  He did not sponsor any exhibits for admission into the hearing record.  Ms. Rice presented the testimony of Perry Koot, a local manager for Windstream.  During the direct examination of Mr. Koot, Mr. Martin’s telephone service cut out at approximately 11:40 a.m. but his internet service continued.  Using emails, Mr. Martin informed the presiding officer that his telephone service was down.  The presiding officer ruled the hearing would be continued to a date the following week, if possible, and the hearing ended at 11:58 a.m.  

On June 16, 2020, the OALJ issued a Telephonic Hearing Notice which scheduled a further telephonic hearing for Tuesday, June 23, 2020, at 10:00 a.m.

On June 23, 2020, the presiding officer convened the further telephonic hearing as scheduled.  Complainant appeared pro se.  Respondent was represented by Ms. Rice, Esquire who was prepared to present the testimony of three witnesses: Perry Koot, Jeffrey Fisher and Andrea Curtis.  Prior to resuming the direct examination of Mr. Koot, Complainant requested an opportunity to make a statement on the record in the form of continuing testimony.  After he was sworn in as a witness, Mr. Martin stated numerous objections to Windstream’s proposed Exhibits 13, 14 and 15.  He indicated he now wanted $6,500 in monetary damages to repair damage done to the side of his house, to replace his computer and for the time he has had to spend trying to obtain quality service from Windstream.  In addition, he claimed he wanted to testify as an expert based upon his education and experience within the telephone industry, and it would be impossible and unfair unless he had an in-person hearing.  The presiding officer advised him that, due to the Coronavirus 2019 pandemic, she would be unable to schedule an in-person hearing for months or possibly not until sometime in 2021.  Mr. Martin informed the presiding officer he had no objection to waiting until 2021.  Ms. Rice indicated there was no general objection to waiting until after the pandemic ended but she noted she had three witnesses who had been prepared on June 16, 2020 and on June 23, 2020 to testify.  The presiding officer ruled the hearing would be continued generally until such time as an in-person hearing could be conducted at the Commission’s hearing room in Pittsburgh, Pennsylvania.  The hearing ended at 10:28 a.m.  

A review of Complainant’s request for a continuance leads to the conclusion Mr. Martin justified a need for a continuance until such time as the Commission’s Pittsburgh office opens for in-person proceedings after the Coronavirus 2019 pandemic eases sufficiently.  Pursuant to 52 Pa.Code § 1.15, extensions of time may be granted by the presiding officer for good cause shown.  His request will be granted.  
However, it must be noted that either Mr. Martin or Windstream has the right to request in writing a telephonic hearing at time if the circumstances necessitate a quicker disposition of the formal complaint.

THEREFORE,

		IT IS ORDERED:

		1.	That the request for a general continuance by Complainant is granted.

	2.	That the parties will receive a new Hearing Notice from the Commission setting forth a new date for a Further Hearing after the Commission’s Pittsburgh office reopens after the Coronavirus 2019 pandemic.

		3. 	That at any time prior to when the Further Hearing is scheduled, either party may request, in writing, the scheduling of a telephonic hearing or conference if the circumstances necessitate a quicker disposition of the formal complaint.


Date: June 25, 2020								/s/      			
								Katrina L. Dunderdale
								Administrative Law Judge
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