BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Interstate Gas Supply, Inc., et al.


:










:


v.





:

C-2019-3013805








:

C-2019-3013806

Metropolitan Edison Company,


:

C-2019-3013807

Pennsylvania Electric Company,


:

C-2019-3013808

Pennsylvania Power Company and 


:

West Penn Power Company



:
BRIEFING ORDER

On October 25, 2019, Interstate Gas Supply, Inc. d/b/a IGS Energy, Direct Energy Services LLC and Shipley Choice, LLC d/b/a Shipley Energy (collectively referred to as “the EGSs”) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company (collectively “the EDCs”).  The Commission assigned the following four docket numbers, one for each respondent, to the complaint:  C-2019-3013805, C-2019-3013806, C-2019-3013807 and C-2019-3013808.  

In their complaint, the EGSs averred that the EDCs conduct of providing a billing service, known in the industry as “on-bill” billing, for non-commodity products and services that it provides for the benefit of its electric distribution customers, while refusing to provide on-bill billing for EGSs serving customers on its systems, violates Sections 1502 and 2804(6) of the Public Utility Code, as well as a Commission Opinion and Order in a recent similar case in the natural gas industry.  The EGSs provided substantial argument and attachments to their complaint in support of their position and requested that the Commission find that the EDCs’ refusal to provide on-bill billing for EGSs operating in their system violates the Public Utility Code and, as a remedy, require the EDCs to provide a similar service to the EGSs operating on their systems.

On November 14, 2019, the EDCs filed an answer and new matter in response to the EGSs’ complaint.  In their answer, the EDCs admitted or denied the various averments made by the EGSs in their complaint.  In particular, the EDCs admitted that they offer non-commodity products and services to their customers but have not authorized the EGSs to bill for non-commodity products and services on the EDCs monthly electric service bills.  In their new matter, which was accompanied by a notice to plead, the EDCs argued that the EGSs’ tariffs prohibit the relief requested in the formal complaint.  The EDCs further argued that these tariffs were recently approved as part of their default service plan in 2018 which the EGSs’ were served a copy of.  The EDCs also addressed other issues raised by the EGSs in their complaint and requested that the complaint be dismissed with prejudice.

On December 4, 2019, the EGSs filed an answer to the EDCs’ new matter.  In their answer, the EGSs denied the EDCs’ claim to the extent they contend it is not appropriate or otherwise permissible to file a complaint regarding the legality of a service or tariff of a public utility.  The EGSs also denied, among other things, the EDCs’ averment regarding their participation in the EDCs’ default service plans in 2018 and its impact on the complaint.  The EGSs requested that their complaint be sustained and their relief requested granted.

On December 23, 2019, a prehearing conference notice was issued establishing a prehearing conference for this matter for Monday, February 3, 2020 at 10:00 a.m. in hearing room 5 of the Commonwealth Keystone Building in Harrisburg and assigning me as the presiding officer.  On December 26, 2019, a prehearing order was issued that set forth various rules that will govern the prehearing conference.  

On January 24, 2020, the Retail Energy Supply Association (RESA) filed a petition to intervene into the proceeding.

The prehearing conference convened on February 3, 2020 as scheduled.  Todd Stewart, Esquire, appeared on behalf of the EGSs; Teresa Harrold, Esquire, appeared on behalf of the EDCs; and Deanne O’Dell, Esquire, appeared on behalf of RESA.  Each of these parties filed a prehearing memorandum in response to the prehearing conference order.  A Scheduling Order was issued on February 5, 2020 memorializing the matters agreed upon at the prehearing conference.  Among other things, the petition to intervene filed by RESA was granted and the individual complaints filed by the EGSs against each EDC were consolidated.  The parties agreed to a litigation schedule.  The parties were reminded that Commission policy promotes settlements.

On February 7, 2020, the Office of Consumer Advocate (OCA) filed a notice of intervention.  Of note, the OCA’s intervention recognized that, due to its intervention occurring after the prehearing conference, the OCA accepts the record in this matter as it stands.

Pursuant to the procedural schedule agreed to at the prehearing conference, the EGSs filed their direct testimony on March 24, 2020.  On May 13, 2020, the EDCs and the OCA filed rebuttal testimony.  On May 27, 2020, the EGSs and the EDCs filed surrebuttal testimony.
On June 9, 2020, the EDCs filed a motion to strike portions of the rebuttal testimony of the OCA.  On June 26, 2020, the OCA filed an answer to the EDCs’ motion to strike.
On June 30, 2020, an evidentiary hearing was held wherein the parties admitted their pre-served testimony and accompanying exhibits into the record of this proceeding via stipulation and with cross examination waived.  Among other things, the parties affirmed their intent to submit main briefs on August 18, 2020 and reply briefs on September 11, 2020, as they had originally agreed to in the prehearing conference.
The purpose of this order is to memorialize the briefing schedule and address additional procedural issues regarding briefs.  

ORDER

THEREFORE,

IT IS ORDERED:

1. That the parties shall file and serve main briefs on or before August 18, 2020 and reply briefs on September 11, 2020 in conformance with the Commission’s regulations at 52 Pa.Code §§ 5.501, et seq. unless otherwise modified by the Presiding Officer.



2.
That the briefs must contain: (a) a concise statement or counter-statement of the case; (b) an argument, with sufficient citations to record evidence, preceded by a summary; (c) a conclusion with requested relief; (d) proposed Findings of Fact, together with page references to statements of testimony, the hearing transcript and exhibits; (e) proposed Conclusions of Law, together with legal citations and (f) proposed Ordering Paragraphs. 

3.
That the parties shall file the original copies of the main brief and reply brief with the Commission via eservice no later than 4:30 p.m. on the date due.


4.
That, due to the Covid-19 pandemic, the parties shall serve one copy of the main brief and reply brief on each other and the Presiding Officer (jcheskis@pa.gov) no later than 4:30 p.m. on the date due via e-mail.


5.
That any brief not filed and served on or before the date set forth above will not be accepted except by special permission.

6.
That the parties are advised not to include any extra-record evidence in their briefs.

7.
That a party shall not introduce evidence or argument in the reply brief that is repetitive, should have been included in the main brief or substantially varies from the party’s case-in-chief.

8.
That if a brief contains a citation to an unreported decision which is not available on LEXIS or the Commission’s website, a copy of that unreported decision must be appended to the brief.

9.
That all briefs submitted in this proceeding are to be provided to the Presiding Officer in Microsoft Word format.
Dated:
July 1, 2020




____________/s/____________________ 








Joel H. Cheskis
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