BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Liza Mousios 						:
							:		C-2019-3007989 
	v.						:
							:
Metropolitan Edison Company	:
	:
	:
Roy Cumming						:
							:
v.						:		C-2019-3007995
							:
Metropolitan Edison Company



ORDER

		On June 24, 2020, the Complainants filed a Motion to Dismiss and Motion to Disqualify. On June 29, 2020, the Complainants filed an Amended Motion to Dismiss and Demand for Judge’s Ruling on Complainants’ Motion to Compel Answers to Interrogatories filed on March 25, 2020.   These motions will be dismissed. 

	Liza Mousios and Roy Cumming filed the Complaints in February of 2019, seeking to prevent installation of a smart meter. On May 22, 2019, an order was issued by the then presiding Administrative Law Judge Emily I. DeVoe, as follows:
1. ON OR BEFORE July 5, 2019, any Party wishing to present factual testimony of any person other than Complainant must provide to the other Party in writing, the name and business address of that person and a written summary of the expected testimony of that person.

1. ON OR BEFORE July 5, 2019, any Party wishing to present expert testimony (including but not limited to medical, technical, etc.) must provide to the other Party in writing, the name and business address of that expert and a written summary of the expected testimony of that expert.

1. ON OR BEFORE August 30, 2019, the Parties shall conclude discovery in this proceeding.


By notice dated October 1, 2019, a telephonic evidentiary hearing was set for October 28 & 29, 2019.  The Complainants requested an in person hearing and the matter was transferred to the undersigned. 
By Hearing Notice dated October 21, 2019, an in-person hearing was set for January 14 -15, 2020.  A week before the hearing, by telephone on January 8, 2020, the Complainants requested a written hearing. That request was granted. 
A January 9, 2020 Order set the following deadlines:
0. Direct written testimony of the Complainants and Complainants’ witnesses, including expert, witnesses with Exhibits - 2/14/2020
0. Rebuttal written testimony of the Respondent, including expert witnesses, with Exhibits - 3/6/2020
0. Surrebuttal written testimony of the Complainants, 3/20/2020

The Complainants subsequently requested additional time to submit the testimony of William Bathgate as an expert witness, stating that Mr. Bathgate could not travel due to winter weather.  A January 31, 2020 Order granted additional time to submit written testimony and exhibits as follows: 
	That the procedural schedule and deadlines for this matter are as follows:

0. Direct written testimony of the Complainants and Complainants' witnesses, with Exhibits - 2/28/2020
0. Rebuttal written testimony of the Respondent witnesses, with Exhibits - 3/20/2020
0. Surrebuttal written testimony of the Complainants, and testimony and exhibits of Mr. Bathgate - April 10, 2020
0. Respondent Rebuttal testimony and evidence to Mr. Bathgate - April 24, 2019. 

The Complainants did not file direct testimony by the February 28, 2020 deadline, which was prior to the March 17, 2020 state office closing order issued by the Governor due to COVID-19 concerns.
Given COVID-19 stay home directives, an Order was issued on April 14, 2020 extending deadlines that were after March 17, 2020, including the date for submission of testimony from Mr. Bathgate, as follows:
0. Rebuttal written testimony of the Respondent witnesses, with exhibits – June 18, 2020.
0. Surrebuttal written testimony of the Complainants, and testimony and exhibits of Mr. Bathgate - July 9, 2020.
0. Respondent Rebuttal testimony and evidence regarding Mr. Bathgate – July 23, 2020.


In the Motion to Dismiss filed on June 24, 2020 and the amended motion filed on June 29, 2020, the Complainants seek to dismiss “Respondents’ case” because the Respondent did not provide rebuttal testimony by the June 18, 2020 deadline set in the April 14, 2020 order.  The Respondent opposes this motion, noting that the Complainants have not filed direct testimony and, consequently, the Respondent has not filed rebuttal testimony but reserves the right to rebut any evidence or testimony submitted by the Complainants in the future. Respondent Opposition, July 1, 2020, at 3. 
The Complainants have a case before the Commission, not the Respondent. A party seeking relief from the Commission has the “burden of proof.”  66 Pa.C.S. § 332(a).  Here, the parties seeking relief are the Complainants. To satisfy the burden of proof, Complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).   

The Motion to Dismiss and Amended Motion to Dismiss will be denied.

The Complainants also filed a Motion to Disqualify.  The Complainants contend that the undersigned is biased against them and that they are not provided the opportunity to present an expert witness. The Respondent opposes this motion, noting that the Complainants have previously filed such motions and that the record fails to establish unfairness or any other basis for disqualification of the undersigned and that the Complainants have not been prejudiced with respect to presenting an expert witness. Respondent Opposition, July 1, 2020, at 2-4.

Commission Rules of Practice and Procedure permit parties to file a motion for disqualification of a presiding officer, pursuant to 52 Pa. Code § 5.482, which states in part as follows:

§ 5.482. Disqualification of a presiding officer.

 (a)  A party may file a motion for disqualification of a presiding officer which shall be accompanied by affidavits alleging personal bias or other disqualification. 
g
 (b)  A presiding officer may withdraw from a proceeding when deemed disqualified in accordance with law.

Parties to a proceeding are entitled to a fair hearing without bias, hostility, or prejudgment.  Pennsylvania Publications v. Public Utility Commission, 152 Pa. Superior Ct. 279, 32 A.2d 40, reversed on other grounds, 349 Pa. 184, 36 A.2d 777, 153 ALR 457 (1943).  It is the duty of the presiding officer “to decide whether he feels he can hear and dispose of the case fairly and without prejudice . . .”  Reilly v. Southeastern Pennsylvania Transportation Authority (SEPTA), 507 Pa. 204, 489 A.2d 1291, 1300 (1985). 

I am not biased or hostile toward the Complainants and I have not prejudged this matter. The Complainants have been provided due process and with a method to be heard chosen by the Complainants. Several extensions of time have been given by the current as well as the previous presiding officer.  

The hearing has been continued three times at the request of the Complainants. The matter was first set for telephonic hearing on October 28-29, 2019.  The Complainants declined the telephonic hearing and requested an in-person and then subsequently requested a written hearing, and those requests have been granted.  Nothing in the record shows a prejudice or bias against the Complainants. 

Neither are the Complainants’ statements regarding Mr. Bathgate a basis upon which to disqualify. The undersigned has provided the Complainants with extensions of time to present the testimony of Mr. Bathgate.  The Complainants identified Mr. Bathgate as a witness in August of 2019. The Complainants were to proceed to hearing with their witnesses in October of 2019.  The Complainants’ requests for continuance have been granted. The Complainants were last notified by order dated and issued on April 14, 2020 that Mr. Bathgate’s testimony would be due on July 9, 2020.  Additionally, the record is not yet closed. The Complainants have had ample time to secure services from and prepare testimony of this witness.

The Complainants can be provided a fair hearing and the Complainants have set forth no basis upon which to find otherwise.  The Motion for Disqualification will be denied. 

As for the Motion to Compel the Complainants contend was filed on March 25, 2020, the Docket contains no record of such a motion. By order and email, the Complainants have been asked to provide a copy of the motion or the questions for which they seek responses to the undersigned and Legal Assistant Pamela McNeal at pmcneal@pa.gov and may still do so.  They have to date declined.  The Motion to Compel will be denied. 


THEREFORE,

IT IS ORDERED:

1. That the Motion to Dismiss and Amended Motion to Dismiss the proceedings at consolidated Docket Numbers C-2019-3007989 and C-2019-3007995 are denied.  
1. That the Motion to Disqualify at consolidated Docket Numbers C-2019-3007989 and C-2019-3007995 is denied.  

1. That the Motion to Compel at consolidated Docket Numbers C-2019-3007989 and C-2019-3007995 is denied. 

1. That if the Respondent submits rebuttal testimony and evidence regarding Mr. Bathgate, the Complainants may submit surrebuttal testimony pertaining only to Respondent’s rebuttal testimony regarding Mr. Bathgate no later than July 31, 2020, the date the record in this matter will close. 

1. That a copy of all testimony and exhibits to be considered in this matter should be sent to Legal Assistant Pamela McNeal at pmcneal@pa.gov in accordance with the procedural schedule. 

1. That the parties should contact Legal Assistant Pamela McNeal at pmcneal@pa.gov if there are any email or other contact information changes or additions and consider signing up for eservice on the Commission’s website at http://www.puc.state.pa.us/ . 


Date:	July 2, 2020							/s/			
							Darlene D. Heep
						Administrative Law Judge
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