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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michael Jennings					:	
							:
	v.						:		C-2018-3006031									:
West Penn Power Company				:
						


INTERIM ORDER
DENYING COMPLAINANT’S REQUEST FOR SUBPOENA

		On March 18, 2020, Complainant filed a Request For A Subpoena, setting forth the basis for the request for the issuance of a subpoena upon Christine L. Walker, Senior Vice President and Chief Human Relations Officer of First Energy Companies.  An objection was raised by legal counsel for Respondent dated March 19, 2020.  On March 23, 2020, Complainant filed a response to the objection.    

		Evidentiary hearings were scheduled for July 23, 2020 and July 24, 2020.

		In his request for subpoena, Complainant requested that Christine L. Walker be compelled to provide telephone testimony and requested that she produce various documents concerning ADA compliance and related issues and references state and federal laws.  

Respondent argued that the March 18, 2020 Request for Subpoena was the first instance since the Complainant identified his witnesses in accordance with the Interim Orders dated January 25 and February 12, 2019, and first identified his intent to call Christine L. Walker as a witness in this proceeding.

Respondent argued that  Complainant’s attempt to identify an additional witness at this stage of the proceeding is untimely and procedurally improper, and violates the Interim Orders dated January 25 and February 12, 2019, which required the Complainant to identify all potential witnesses on or before March 29, 2019.  In addition, Respondent argued that the subject of the Request for Subpoena is irrelevant to the instant litigation and inquires into matters that the Commission lacks jurisdiction over.    

In the Request for Subpoena, the Complainant identifies, for the first time, his intent to call Christine L. Walker as a witness in this proceeding.  In the Interim Orders dated January 25 and February 12, 2019, the Complainant was required to identify all potential factual and expert witnesses on or before March 29, 2019.  

Respondent explains that, although Complainant initially identified witnesses in accordance with the Interim Orders dated January 25 and February 12, 2019, and by a letter dated March 28, 2019, made numerous additional filings related to the identification of his witnesses, but in none of these filings did Complainant identify Ms. Walker as a potential witness.  

The Complainant’s attempt to identify Ms. Walker as a witness, almost a year after the deadline for such identification has passed, is untimely, and inconsistent with the interim orders entered on January 25 and February 12, 2019.

Complainant averred that Ms. Walker’s testimony “would be relevant to my case concerning Americans with Disabilities Act (ADA) compliance and related issues on the State and Federal levels.” [footnoteRef:1]  Additionally, paragraph 2 of the Subpoena provides as follows: 
 [1:  	Request for Subpoena at 1.  ] 

2.	And bring with you the following: Company policy manuals covering ADA compliance for its customers, including how ADA compliance is handled for disabled customers who do not want to be exposed to a “smart” meter, and/or who have been advised by their physicians to avoid exposure to a “smart” meter.

As Respondent argues, the Request for Subpoena seeks testimony, information and materials that are irrelevant and immaterial to, and outside the scope of, the instant proceeding.  Information related to the Company’s ADA policies, and/or compliance therewith, is irrelevant and lacks probative value regarding whether the installation of a smart meter at Complainant’s residence would violate the Public Utility Code, a Commission regulation or order.  A claim under the ADA does not make it more or less likely that the Company has violated the Public Utility Code, a Commission regulation or order.  As Respondent points out, the ADA is an entirely separate statutory scheme that is irrelevant to the provision of public utility service in Pennsylvania.  

In addition, Complainant has failed to demonstrate in his Request for Subpoena that the information and materials sought by the Subpoena fall within the purview of Ms. Walker.  

Furthermore, the Commission lacks subject matter jurisdiction to interpret and enforce the Americans with Disabilities Act (ADA).  See Frompovich v. PECO Energy Co., 2018 Pa. PUC LEXIS 160, at *69 (Order entered May 3, 2018).  As the Commission, held in Frompovich:

[I]t is beyond the jurisdiction of Commission to determine whether the Complainant has a disability or a cause of action under the American with Disabilities Act. See I.D. at 18. If Ms. Frompovich believes that she has a valid ADA claim against PECO, she must work through the federal courts or one of the federal enforcement agencies, which include the Department of Labor, the Equal Employment Opportunity Commission, the Department of Transportation, the Federal Communications Commission or the Department of Justice, but not this Commission.

Frompovich, 2018 Pa. PUC LEXIS at *69.
	
As explained in Frompovich, if the Complainant believes he has a valid ADA claim against the Company, the Commission is not the appropriate forum for this claim.  

Under the circumstances, the following order will be entered.
THEREFORE,

IT IS ORDERED:

That the Request For Subpoena filed by Complainant dated March 18, 2020, requesting the issuance of a subpoena upon Christine L. Walker is denied.


[bookmark: _Hlk10727748]Date:  July 7, 2020								/s/			
								Jeffrey A. Watson 
								Administrative Law Judge
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