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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Eldon Kibler (Complainant), filed on May 18, 2019, and re-served on June 4, 2019, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Jeffrey Watson, which was issued on May 7, 2019, dismissing the Complainant’s Formal Complaint (Complaint).  On June 18, 2019, Metropolitan Edison Company (Met-Ed or the Company or Respondent) filed Replies to Exceptions.  For the reasons set forth below, we shall deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision and dismiss the Complaint.

History of the Proceeding

On June 29, 2018, the Complainant filed the instant Complaint with the Commission, wherein he averred Met-Ed was threatening to terminate his electric service unless he agreed to the installation of a smart meter at his property, to which he objected due to health and privacy concerns.  For relief, the Complainant requested an accommodation of having an analog meter installed at his service property.  I.D. at 1; see Complaint at 2-3.

On July 23, 2018, Met-Ed filed an Answer and New Matter to the Complaint, admitting that it provides residential electric service to the Complainant at 420 Snyder Road, Reading, Pennsylvania (service location), and averring that the Complainant refused the installation of a smart meter at the service location.  The Respondent averred it is required by Act 129 of 2008 (Act 129), 66 Pa. C.S. § 2806.1 et seq., to install a smart meter at the service location, and that the Complainant’s refusal to allow the installation of a smart meter constitutes legal grounds to terminate service to the service location.  Met-Ed denied the remaining material allegations set forth in the Complaint.  I.D. at 2; see Answer at 1-4.

On August 8, 2018, the Complainant filed a Reply to Answer. 

On October 16, 2018, the ALJ issued an Interim Order, establishing an initial litigation schedule.  The October 16, 2018 Interim Order directed the Parties to, inter alia, provide the names and addresses of each fact and expert witness, as well as written summaries of the expected testimony for each witness (witness information) to the other Party by January 10, 2019.  I.D. at 3.

On October 25, 2018, the Respondent filed a Motion to Compel responses to its discovery requests (Motion to Compel),[footnoteRef:2] averring that it had not received any responses as of the date of the Motion.  The Motion to Compel contained a Notice to Plead, notifying the Complainant of the requirement to file a response within five days of service.  I.D. at 3; see Motion to Compel at 2-5.  The Complainant did not file a response to the Motion to Compel.  I.D. at 3.  On January 10, 2019, the Respondent filed a certificate of service regarding its service of its witness information upon the Complainant.  I.D. at 3. [2:  	On September 13, 2018, the Respondent filed a certificate of service regarding its service of Interrogatories and Requests for Production of Documents (discovery requests) upon the Complainant.  Objections were due by September 24, 2018, and responses were due by October 3, 2018.  I.D. at 2-3. ] 


On February 8, 2019, the ALJ issued an Interim Order, granting the Respondent’s Motion to Compel and ordering the Complainant to serve full and complete responses to the discovery requests upon the Respondent’s counsel and to file a certificate of service with the Secretary’s Bureau evidencing the same no later than February 20, 2019.  I.D. at 3.

On February 26, 2019, the Respondent filed a Motion to Dismiss the Complaint of Eldon Kibler for Failure to Comply with Orders (Motion to Dismiss), averring, inter alia, the Complainant failed to provide his witness information to the Respondent in violation of the October 16, 2018 Interim Order, and failed to provide responses to the Respondent’s discovery requests in violation of the February 8, 2019 Interim Order.  The Respondent argued that the Complaint should be dismissed in its entirety, because the Complainant’s failure to respond to the discovery requests and provide witness information demonstrated the Complainant’s lack of cooperation and willingness to participate in the proceeding as required by the Commission’s Regulations.  The Motion to Dismiss contained a Notice to Plead, requiring the Complainant to file a response within five (5) days of service.  I.D. at 3-4; see Motion to Dismiss at 3-5.

On March 5, 2019, the Complainant filed a response to the Motion to Dismiss, explaining that his response was late because he did not get his copy of the Motion to Dismiss until the afternoon of March 4, 2019.  The Complainant admitted he did not comply with Respondent’s “earlier request for information,” because he could not provide responses within the ten-day deadline.  He also asked for clarification of the meaning of a “discovery deadline,” and “reaffirm[ed] his right to a public hearing.”  I.D. at 4. 

Upon reviewing the Complainant’s March 5, 2019 filing, the ALJ explained that he determined it would be beneficial to schedule a prehearing conference in order to provide the Complainant, who is pro se, an opportunity to address his questions about the formal hearing process, the Commission’s Regulations governing discovery requests, and any other issue regarding this matter.  Accordingly, on March 12, 2019, the ALJ issued an Interim Order, which directed the Parties, inter alia, to:  (1) attend and fully participate in a Prehearing Conference scheduled for March 26, 2019, at 11:00 a.m.; (2) follow instructions on how to call into the Conference telephone bridge and provided the toll-free bridge number and PIN number; (3) be advised that the case would be dismissed for failure to attend the proceeding; (4) review the Commission’s Regulations pertaining to prehearing conferences and discovery; (5) be fully prepared for a useful discussion of all the problems involved in the proceeding; (6) be prepared to address a litigation schedule, the presently identified issues, and any outstanding issues; and (7) be prepared for the Prehearing Conference by studying all relevant materials.  The Interim Order contained citations to and quotes from Title 52 of the Pennsylvania Code to assist the Complainant in identifying the relevant portions of the Commission’s Regulations to allow better preparation for the Prehearing Conference.  I.D. at 4.

On March 12, 2019, the Commission issued a Call-In Telephone Prehearing Conference Notice, scheduling a Prehearing Conference for March 26, 2019 at 11:00 a.m. The Notice provided the toll-free bridge number and PIN number and included instructions on how to connect to the Conference telephone bridge.  The Notice advised the Parties that they must call into the proceeding and that the failure to do so would result in the dismissal of the case.  I.D. at 4-5.

The March 12, 2019 Interim Order and the March 12, 2019 Notice were mailed via first-class mail to the address listed for the Complainant in the Complaint and were not returned as undeliverable.  I.D. at 5.

On March 25, 2019, the ALJ received a letter from the Complainant dated March 18, 2019.  In his letter, the Complainant stated: “I shall not participate in a prehearing conference which has unilaterally been scheduled for March 26, 2019.”  The Complainant quoted the October 15, 2018 Interim Order, which provided: “Any party may request a prehearing conference, after conferring with the opposing Party and requesting consent to the scheduling of such a conference.”  The Complainant argued, inter alia, the March 26, 2019 Prehearing Conference was invalid as the Respondent had “not conferred with him nor requested consent to the scheduling of such a conference.”  I.D. at 5.

The Complainant also stated, inter alia, that he was unfamiliar with Title 52 of the Code, to which the March 12, 2019 Interim Order referred, and he did not know how to obtain a copy of it to review.  He advised he was not aware of any problems with the proceeding and could not find a listing of the issues in the case.  He also indicated he was confused by some of the language in the March 12, 2019 Interim Order and did not understand what some of the words meant.  Finally, the Complainant advised he felt unprepared for a prehearing conference, and he reiterated his request for a public hearing.  I.D. at 5.
Upon reviewing the Complainant’s March 25, 2019 letter, the ALJ explained that he determined it was even more imperative that the Complainant participate in the Prehearing Conference so that he would have an opportunity to raise any questions or issues and so that any such issues could be addressed, and in order to explain the formal hearing process, and give him the opportunity to address any concerns he had about the proceeding, the relevant issues, or the ALJ’s Interim Orders. I.D. at 5.  Therefore, on March 25, 2019, the ALJ issued an Interim Order, again ordering the Parties to, inter alia, “attend and participate by telephone at a prehearing conference on Tuesday, March 26, 2019, at 11:00 a.m.” and be “fully prepared for the conference.”  The March 25, 2019 Interim Order advised the Parties, as follows:  

You must call into the conference on the scheduled day and time and participate at the conference. If you fail to do so, your case may be dismissed or other appropriate sanctions may be imposed against you. You will not be called by the Administrative Law Judge. 

March 25, 2019 Interim Order at 4 (emphasis in original).  The March 25, 2019 Interim Order included instructions on how to call into the Conference telephone bridge and provided the toll-free bridge number and PIN number.  Finally, the March 25, 2019 Interim Order extended the deadline for the Complainant to respond to the Motion to Dismiss to April 4, 2019.  I.D. at 5-6.

Due to the fact the March 25, 2019 Interim Order was issued the day prior to the scheduled Prehearing Conference, the ALJ directed his legal assistant to email to the Complainant a copy of the March 25, 2019 Interim Order and to call the Complainant to advise him that the March 25, 2019 Interim Order had been sent by email.  The Office of Administrative Law Judge (OALJ) did not receive any communication from the Complainant after the issuance of the March 25, 2019 Interim Order.  I.D. at 6.

On March 26, 2019, the ALJ convened the telephonic Prehearing Conference at 11:00 a.m., as scheduled.  Counsel for Respondent had dialed into the Conference’s telephone bridge, but the Complainant had not. Although the March 12, 2019 Notice, the March 12, 2019 Interim Order, and the March 25, 2019 Interim Order advised that the ALJ would not call the Parties and it was their responsibility to call into the Conference telephone bridge, out of an abundance of caution and in an attempt to give the Complainant every opportunity to participate in the Prehearing Conference and address his questions and concerns, the ALJ recessed the conference at 11:05 a.m. and directed his legal assistant to call the Complainant directly and request that the Complainant join the Conference’s telephone bridge.  The ALJ’s legal assistant called the Complainant and left a voicemail message reminding the Complainant of the Prehearing Conference, asking him to call into the Conference telephone bridge, and advising him that the Prehearing Conference would proceed without him if he did not call into the Conference.  I.D. at 6.

The ALJ reconvened the hearing at 11:17 a.m.  At that time, the Complainant had not called into the Conference’s telephone bridge.  The ALJ proceeded with the prehearing in the Complainant’s absence.  The Respondent’s counsel advised, inter alia, that it had not yet received any responses to its discovery requests nor had it received the Complainant’s witness information, and, as such, it was unable to prepare for an evidentiary hearing.  The Respondent’s counsel agreed to submit a status report by April 8, 2019.  The ALJ adjourned the hearing at 11:55 a.m., and at no time did the Complainant join the Conference’s call-in bridge.  I.D. at 6-7.

On April 12, 2019, the Respondent filed a status report indicating that its position on the Motion to Dismiss had not changed.  I.D. at 7. 

On April 29, 2019, the ALJ received correspondence from the Complainant dated April 24, 2019, stating as follows: “I do not know what the status of the proceeding is because I am under the impression that the PA-PUC determines and sets the timelines for a proceeding.”  I.D. at 7.

As of the date of the Initial Decision, the Complainant had not filed certificates of service regarding his service of responses to the discovery requests or his witness information upon the Respondent.  Nor had the Complainant filed a response to the Motion to Dismiss.  I.D. at 7. 

The record closed by Interim Order entered on April 30, 2019.  I.D. at 7. 

As noted above, on May 7, 2019, the Initial Decision of ALJ Watson was served on the Parties, dismissing the Complaint.  On May 18, 2019, the Complainant filed Exceptions, which were served on Met-Ed on June 4, 2019.  On June 18, 2019, Met-Ed filed Replies to Exceptions. 

Discussion

Legal Standards

A complainant, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof in actions before the Commission is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Delinquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984) (Schneider).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Id. at 15.  The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties in interest.  See 66 Pa. C.S. § 703(a)-(b).  

However, “[t]he Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b).  

In the normal course, we generally will not dismiss a pro se complaint without first providing a hearing during which the pro se complainant can further explain their position and the factual basis for the complaint.  See Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock).  At the same, however, we have recognized that the public interest is prejudiced by the wasteful use of the agency’s and the respondent’s time and resources in addressing a complaint.  See e.g., Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995) (Jefferson), see also, e.g., Charles Nichols III v. Bell Atlantic-Pennsylvania, Docket No. C‑00956667 (Opinion and Order entered August 4, 1995) (Nichols III).   

Failure to comply with an order issued by a presiding officer warrants dismissal of a complaint.  See e.g., Application of And Ex Cor, A2-12-2337848 (Order entered June 19, 2013); New Fizon Catering, Inc. v. PECO Energy Co., Docket Nos. C‑2008-2065498 and C-2008-2079076 (Order entered June 24, 2009); Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032 (Order entered July 31, 2016) (Snyderville).

Finally, any argument or Exception that we do not specifically delineate or address herein shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741, 744 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222-1223 (Pa. Cmwlth. 1984).  Thus, any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.

ALJ’s Initial Decision

ALJ Watson made twenty-seven Findings of Fact and reached seven Conclusions of Law.  I.D. at 7-10, 15.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ concluded that a hearing in this matter is not necessary or appropriate and is not in the public interest.  I.D. at 14; see 66 Pa. C.S. § 703(b).  In reaching this conclusion, the ALJ explained that the Respondent is entitled to engage in discovery in order to obtain information that is relevant and material to the issues raised by the Complainant.  I.D. at 11 (citing 52 Pa. Code § 5.321(c)).  The ALJ noted that the Respondent filed a certificate of service showing its service of discovery requests upon Complainant on September 13, 2018, to which responses were due on or before October 3, 2018.  I.D. at 11.

The ALJ explained that the Commission’s Regulations at 52 Pa. Code §§ 5.342(d) and (e) provide that a party must serve answers to interrogatories within twenty days of service and objections within ten days of service.  The Commission’s Regulations at 52 Pa. Code §§ 5.371 and 5.372 authorize the presiding officer to make an appropriate order if a party fails to respond to discovery requests and impose appropriate sanctions on a party found to be in violation of the obligations set forth in the Commission’s Regulations.  I.D. at 11.  Additionally, as explained by the ALJ, the Commission’s Regulations at 52 Pa. Code § 5.371 address the consequences of a participant’s failure to comply with the Commission’s discovery Regulations and provide that the Commission or the presiding officer may, on motion, make an appropriate order if a party fails to appear, answer, file sufficient answers, file objections, make a designation, or otherwise respond to discovery requests.  I.D. at 11.  Further, the ALJ explained that 52 Pa. Code § 5.372 provides that the presiding officer may impose appropriate sanctions upon a party found to be in violation of the obligations set forth in the Commission’s Regulations.  I.D. at 12.

The ALJ noted that he had granted the Respondent’s properly filed Motion to Compel responses to its discovery requests via the February 8, 2019 Interim Order, which directed the Complainant to serve full and complete responses to the discovery requests upon the Respondent’s counsel and file a certificate of service no later than February 20, 2019.  I.D. at 12.  In the Complainant’s untimely March 5, 2019 filing, the Complainant admitted he had not provided responses to the Respondent’s discovery requests because he could not meet the original ten-day deadline.  The ALJ explained that the Complainant, instead of seeking an extension of the deadlines with either the ALJ or the Respondent’s counsel prior to the October 3, 2018 deadline, simply failed to submit any response at all, and did not raise his inability to meet the original deadlines as an issue until March 5, 2019, nearly five months after the expiration of the original deadline and after the filing of the Motion to Dismiss.  The ALJ further noted that, as of the date of the Initial Decision, the Complainant still had not filed a certificate of service regarding his service of responses to the discovery requests upon the Respondent.  I.D. at 12. 

The ALJ further explained that his October 16, 2018 Interim Order directed the Parties to, among other things, exchange witness information by January 10, 2019. While the Respondent complied with this directive, the Respondent averred in its Motion to Dismiss filed February 26, 2019, that it had not yet received the Complainant’s witness information.  The Complainant did not address his failure to exchange witness information with Respondent in his March 5, 2019 filing.  I.D. at 12.  At the March 26, 2019 Prehearing Conference, the Respondent’s counsel indicated it had not yet received the Complainant’s witness information.  I.D. at 12-13.  As of the date of the Initial Decision, the Complainant still had not filed a certificate of service regarding his service of his witness information upon the Respondent.  I.D. at 13. 

Finally, the ALJ noted that the Complainant failed to appear at the March 26, 2019 Prehearing Conference.  The ALJ explained that administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  I.D. at 13 (citing Schneider, supra).  This due process requirement is satisfied, however, when the administrative agency provides the parties notice and the opportunity to be heard.  I.D. at 13.  In this case, the ALJ explained that the March 26, 2019 Prehearing Conference was scheduled in order to address the questions and concerns the Complainant raised in his March 5, 2019 filing and to address any outstanding issues or concerns regarding prehearing procedures.  The ALJ explained that there was no issue here with the Complainant having received notice of the Prehearing Conference via the March 12, 2019 Call-In Telephone Prehearing Conference Notice and the March 12, 2019 Interim Order.  More specifically, the ALJ explained that copies of these documents were mailed to the Complainant via first-class mail to the address the Complainant provided on the Complaint.  Neither were returned as undeliverable.  Furthermore, the ALJ found that because the Complainant’s March 25, 2019 filing referenced the March 12, 2019 Interim Order, such served as evidence of the fact the Complainant had received the documents.  I.D. at 13. 

The ALJ emphasized that the March 12, 2019 Notice and March 12, 2019 Interim Order advised the Complainant of the importance of appearing for the March 26, 2019 Prehearing Conference, instructed him on how to call in to the Conference’s telephone bridge, and warned him that his case may be dismissed if he did not participate. The March 12, 2019 Interim Order explicitly ordered the Parties to “fully participate” in the March 26, 2019 Prehearing Conference.  I.D. at 13.  

The ALJ noted that the Complainant filed a letter on March 25, 2019, the day before the conference, advising he would not participate in the conference, while also raising questions and expressing confusion over the formal hearing and discovery process.  According to the ALJ, such action by the Complainant appeared to be a choice made by the Complainant instead of appearing at the March 26, 2019 Prehearing Conference.  I.D. at 13. The ALJ explained that because the Prehearing Conference was scheduled in order to address the Complainant’s questions and concerns, the ALJ issued the March 25, 2019 Interim Order to reiterate the ALJ’s directive that the Parties attend and participate in the March 26, 2019 Prehearing Conference.  However, the Complainant did not call into the conference on March 26, 2019.  I.D. at 13. 

The ALJ explained that the Commission has held that parties to an adversarial proceeding must comply with the orders of an administrative law judge, and a complainant’s failure to do so is a sufficient basis to support dismissal of the matter.  I.D. at 14 (citing Snyderville, supra).

In summary, the ALJ found that the Complainant violated four Interim Orders issued by the ALJ in this case:  (1) the October 16, 2018 Interim Order; (2) the February 8, 2019 Interim Order; (3) the March 12, 2019 Interim Order; and (4) the March 25, 2019 Interim Order.  Specifically, as of the date of the Initial Decision, the ALJ found that the Complainant:  (1) had not filed a certificate of service showing his service of his witness information upon the Respondent, in violation of the October 16, 2018 Interim Order; (2) had not filed a certificate of service showing his service of full and complete responses to the discovery requests upon the Respondent, in violation of the February 8, 2019 Interim Order; and (3) failed to appear at the March 26, 2019 Prehearing Conference, in violation of the March 12, 2019 and March 25, 2019 Interim Orders.  I.D. at 14. 

The ALJ explained that the Respondent has due process rights that must be protected.  The ALJ noted that the Respondent filed a certificate of service regarding its service of its witness information upon the Complainant by the deadline and appeared for the March 26, 2019 Prehearing Conference that the Complainant chose not to attend.  In the ALJ’s opinion, the Complainant’s actions denied the Respondent the opportunity to prepare a defense to the Complainant’s claims.  The Complainant’s choice not to attend the Prehearing Conference, while simultaneously indicating he had questions and concerns about the formal hearing process, discovery, the relevant issues, etc., indicated to the ALJ that the Complainant did not have a sincere desire to participate in the hearing process.  Although the Complainant had repeatedly reaffirmed his desire for a public hearing, he had failed to participate in the prehearing procedures that, if followed, would result in the public hearing he so desired.  According to the ALJ, to proceed with this matter in these circumstances would result in the denial of the Respondent’s due process rights.  I.D. at 14. 

Exceptions and Replies

In his Exceptions, the Complainant admits he did not attend the March 26, 2019 Prehearing Conference and alleges that ALJ Watson erred by unilaterally scheduling the Prehearing Conference “using a process that was banned by [him] in a letter dated 15 October 2018,” which states:  “Any Party may request a prehearing conference or settlement conference, in writing, after conferring with the opposing Party and requesting consent to the scheduling of such a conference.”  Exc. at 1 (citing October 15, 2018 Interim Order).  Based on this language in the October 15, 2018 Order, the Complainant asserts that the ALJ improperly scheduled the Prehearing Conference and further argues, therefore, that Met-Ed’s Motion to Dismiss is not ripe for disposition and must be denied.  Exc. at 2. 

In Replies to Exceptions, Met-Ed submits that the Complainant has misrepresented the procedural facts in this case.  R. Exc. at 1.  Met-Ed explains that the March 26, 2019 Prehearing Conference was not convened at the request of any individual party to this case, whether unilaterally or otherwise.  Instead, the Prehearing Conference was directed by the presiding officer in this case – ALJ Watson – following Met-Ed’s filing of its Motion to Dismiss on February 26, 2019.  R. Exc. at 1 (emphasis in original).  In particular, the March 12, 2019 Interim Order specifically advised, in the first paragraph, that the Prehearing Conference was being scheduled for the very purpose of answering various questions raised in correspondence sent by the Complainant.  R. Exc. at 1.  Further, the subsequent March 25, 2019 Interim Order specifically required all parties to attend the Prehearing Conference and provided a warning to the Parties of the consequences for failing to attend, including case dismissal or other appropriate sanctions.  R. Exc. at 1-2 (citing March 25, 2019 Interim Order at 4) (emphasis in original).  Met-Ed submits that, pursuant to Section 5.222 of the Commission’s Regulations, 52 Pa. Code § 5.222, the presiding officers themselves have the authority to convene a prehearing conference should they see fit – without the "consent" of any party to the proceeding. R. Exc. at 2 (citing 52 Pa. Code § 5.222).  On the other hand, Met-Ed submits it is unaware of any regulation that gives Mr. Kibler the authority to disregard numerous orders of the presiding officer.  R. Exc. at 2.

Met-Ed submits that Mr. Kibler has not participated at all in this proceeding except to file the initial Formal Complaint and to send a variety of correspondence indicating what he is not going to do.  R. Exc. at 2.  Specifically, Met-Ed explains that Mr. Kibler disregarded numerous orders of the presiding officer, by:  (1) failing to respond to any discovery in this proceeding as directed by ALJ Watson's February 8, 2019 Interim Order granting Met-Ed's Motion to Compel; (2) failing to provide notification of his witnesses in response to the October 15, 2018 Interim Order; (3) failing to provide a status report in response to the October 15, 2019 Interim Order; and (4) failing to appear at the Prehearing Conference held on March 26, 2019, despite numerous orders to appear.  R. Exc. at 2.  Met-Ed argues it is wholly unreasonable for a complainant, who bears the burden of proof, to expect that their case can move forward without their being a willing participant in the process.  R. Exc. at 2.  Met-Ed further argues that neither it nor the Commission should be required to continue a process on a complainant's behalf so as not to waste significant resources and jeopardize Met-Ed's due process rights.  For all of the foregoing reasons, Met-Ed requests that the Initial Decision be adopted and the Complaint be dismissed with prejudice. 

Disposition

Upon review of the procedural record of this proceeding, the Initial Decision, the Complainant’s Exceptions and Met-Ed’s Replies to Exceptions, we find that the Complainant has failed to identify any error of fact or law made by ALJ Watson in the findings of fact or conclusions of law reached in his Initial Decision or with any portion of the analysis in the Initial Decision.  

As noted above, the Parties had been expressly notified by the ALJ, in bold emphasis, that their attendance at the March 26, 2019 Prehearing Conference was required and that a failure to appear may result in a dismissal of the case.  See March 25, 2019 Interim Order at 4, supra.  There is no issue here with respect to the Complainant having received the March 12, 2019 or March 25, 2019 Interim Orders notifying the Parties of their required attendance at the March 26, 2019 Prehearing Conference.  Remarkably, in his Exceptions, the Complainant does not address why he failed to appear at the March 26, 2019 Prehearing Conference, in violation of both the March 12, 2019 and March 25, 2019 Interim Orders.  I.D. at 14.  Rather, in his Exceptions, the Complainant alleges that the ALJ erred by scheduling the March 26, 2019 Prehearing Conference by failing to follow the procedures outlined by the ALJ in the October 15, 2018 Interim Order.  

We reject the Complainant’s position.  Contrary to the Complainant’s assertion, the ALJ did not err because he was not limited by the language in the October 15, 2018 Interim Order.  Such mandatory language applied only to the Parties in the event a Party sought to request the ALJ’s permission to convene a prehearing conference in this case.  The ALJ acted well within his discretion under Section 5.222 of the Commission’s Regulations to schedule the March 26, 2019 Prehearing Conference.  See 52 Pa. Code § 5.222.  Indeed, we find the ALJ’s scheduling of the March 26, 2019 Prehearing Conference was a reasonable and appropriate exercise of his discretion given the correspondence filed by the Complainant on March 5, 2019, and the Complainant’s general lack of participation in prehearing procedures.

Moreover, we note that the ALJ went beyond the required notice given to the Parties in the March 12, 2019 Notice, the March 12, 2019 Interim Order and the March 25, 2019, by directing his legal assistant to email to the Complainant a copy of the March 25, 2019 Interim Order and to call the Complainant to advise him that the March 25, 2019 Interim Order had been sent by email.  The OALJ did not receive any communication from the Complainant after the issuance of the March 25, 2019 Interim Order.  I.D. at 6.  Additionally, the ALJ recessed the Prehearing Conference when the Complainant failed to dial in and the ALJ’s legal assistant called the Complainant and left a voicemail message reminding the Complainant of the Prehearing Conference, asking him to call into the Conference telephone bridge, and advising him that the Prehearing Conference would proceed without him if he did not call into the conference.  I.D. at 6.  In our opinion, such additional efforts made by the ALJ served the pro se Complainant’s interests by providing multiple opportunities for the Complainant to be reached and to attend the Prehearing Conference so that he may further explain his position related to prehearing procedures and the factual basis for the complaint.  See Carlock.
Also, we find it remarkable that the Complainant does not address in his Exceptions the ALJ’s findings that the Complainant violated four Interim Orders issued by the ALJ in this case, which formed the primary basis for the ALJ’s dismissal of his Complaint.  More specifically, in his Exceptions, the Complainant offered no valid reason or excuse for why he did not:  (1) file a certificate of service showing his service of his witness information upon the Respondent, in violation of the October 16, 2018 Interim Order; (2) file a certificate of service showing his service of full and complete responses to the discovery requests upon Respondent, in violation of the February 8, 2019 Interim Order; and, (3) as noted above, appear at the March 26, 2019 Prehearing Conference, in violation of the March 12, 2019 and March 25, 2019 Interim Orders.  I.D. at 14.  

We concur with the ALJ’s analysis that although the Complainant had repeatedly reaffirmed his desire for an evidentiary hearing, he failed to participate in the prehearing procedures that, if followed, would result in the hearing he desired and would avoid the wasteful use of the agency’s and the Respondent’s time and resources, which has occurred in this matter.  As the ALJ noted, we have previously found that failure to comply with an order issued by a presiding officer warrants dismissal of a complaint.  See I.D. at 14 (citing Snyderville).  Moreover, we have found that the public interest is prejudiced by the wasteful use of the agency’s and the respondent’s time and resources in addressing a complaint.  See supra, Jefferson, Nichols III.   

Based on the foregoing, we affirm the ALJ’s conclusion that a hearing in this matter is not necessary or appropriate and is not in the public interest.  See I.D. at 14; see also 66 Pa. C.S. § 703(b).  Accordingly, we shall affirm the Initial Decision and dismiss the Complaint with prejudice.  A dismissal “with prejudice” means that the Complainant is barred from filing another complaint with the Commission raising the same issues or claims as raised in this dismissed complaint.

Conclusion

Based upon our review of the record and the applicable law, we shall deny the Complainants’ Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions filed by Eldon Kibler, on May 18, 2019, and re-served on June 4, 2019, to the Initial Decision of Administrative Law Judge Jeffrey Watson, issued on May 7, 2019, at Docket No. C-2018-3003158, are denied.

1. That the Initial Decision of Administrative Law Judge Jeffrey Watson, issued on May 7, 2019, at Docket No. C-2018-3003158, is adopted.

1. That, the Formal Complaint of Eldon Kibler, filed on June 29, 2018, at this docket, against Metropolitan Edison Company, is dismissed with prejudice, barring the Complainant from filing another formal complaint with the Public Utility Commission raising the same issues or claims.

1. That this proceeding be marked closed.
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  July 16, 2020

ORDER ENTERED:  July 16, 2020
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