PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17120

	
	Public Meeting held July 16, 2020



	Commissioners Present:

Gladys Brown Dutrieuille, Chairman
David W. Sweet, Vice Chairman
John F. Coleman, Jr.
Ralph V. Yanora


	


	Robert Strydio

	C-2018-3005545 

	v.

	

	PPL Electric Utilities Corporation
 
	



OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Rescission[footnoteRef:1] of Robert Strydio (Petitioner or Mr. Strydio) filed on July 8, 2019.[footnoteRef:2]  This Petition concerns the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley, issued on April 8, 2019, in the above-captioned proceeding, which became the action of the Commission by Final Order entered on May 15, 2019.  On April 27, 2020, PPL Electric Utilities Corporation (PPL or Respondent) filed its Answer to the Petition (Answer to Petition).  For the reasons stated below, we shall deny the Petition.  [1: 		Although Mr. Strydio titled his filing as “Informal Complaint,” we will treat the filing as a Petition for Rescission (Petition), as discussed further herein.]  [2: 	Mr. Strydio filed the Petition with the Commission’s Bureau of Consumer Services on July 8, 2018, which was forwarded to the Commission’s Secretary’s Bureau on the same date.  During the Commission’s consideration of the Petition, it was discovered that the filing did not include a Certificate of Service.  By letter dated April 22, 2020, the Secretary’s Bureau notified the Parties of the filing and that Mr. Strydio failed to serve a copy on the other Parties to the case.  The Secretary’s Bureau provided a copy of the Petition to the Parties and indicated that any Answer to the Petition must be filed by May 4, 2020.  ] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On October 22, 2018, Mr. Strydio filed a Formal Complaint (Complaint) against the Respondent averring that PPL had not properly credited electronic payments and was threatening to cut off his electric service.  Complaint at 2-3.  For relief, the Complainant requested that the Commission order PPL to properly credit the Complainant’s account for the payments.  The Complainant also requested, inter alia, that PPL be assessed a civil fine of $1,000.00 and a civil penalty of $3,000.00 for alleged violations of 73 P.S. § (4)(xxi) pursuant to 73 P.S. § 201-8 (b).  Id. at 3.

On November 13, 2018, PPL filed an Answer to the Complaint (Answer to Complaint) in which it asserted that all of the charges billed to the Petitioner’s account were lawful and in accord with PPL’s tariff and requested that the Commission deny the Complaint.  Answer to Complaint at 1-2.

By Telephone Hearing Notice, dated November 26, 2018 (First Hearing Notice), the Commission’s Office of Administrative Law Judge (OALJ) scheduled an initial telephonic hearing in this matter for January 21, 2019.  The OALJ specifically 


stated: “Attention: You may lose the case if you do not take part in this hearing and present facts on the issues raised.”  First Hearing Notice at 1 (emphasis in original).[footnoteRef:3] [3:  	The Initial Decision states that the First Hearing Notice was sent to the Petitioner by first-class mail at the address provided on his Complaint and was not returned as undeliverable.  I.D. at 2.  This statement that service was made by first-class mail appears to be an error because the First Hearing Notice provides that the Petitioner accepts eService.  Upon review of the audit history of the docket, Mr. Strydio was electronically served with the First Hearing Notice on November 26, 2018.  ] 


Thereafter, by second Telephone Hearing Notice dated December 4, 2018 (Second Hearing Notice), the OALJ rescheduled the initial telephonic hearing for January 23, 2019.  The Second Hearing Notice contained the same warning language to the Parties about the potential consequences for failing to appear at the scheduled hearing as contained in the First Hearing Notice.  Second Hearing Notice at 2.  According to the audit history of the docket, Mr. Strydio was electronically served or eServed with the Second Hearing Notice on December 4, 2018.  

The call-in telephonic hearing convened on January 23, 2019, as scheduled. Counsel appeared on behalf of PPL, however the Petitioner failed to appear.  The ALJ made several attempts to reach the Petitioner by telephone including the leaving of a voicemail message.  Additionally, counsel for PPL stated that she had spoken with Mr. Strydio by phone the week before the hearing about the case and exchanged voicemail messages the day before the scheduled hearing.  After waiting approximately fifteen minutes, the ALJ entertained a motion by the Respondent to dismiss the Complaint for failure to prosecute.  Tr. at 4-5.  

The hearing produced a transcript of seven pages and the record in this case closed on February 14, 2019.  By Initial Decision issued on April 8, 2019, the ALJ granted the motion of PPL to dismiss the Complaint with prejudice for failure to prosecute.  I.D. at 6.  By Final Order entered May 15, 2019, the Commission adopted the Initial Decision.  

As noted above, Mr. Strydio filed the Petition on July 8, 2019.  On April 27, 2020, PPL filed an Answer to the Petition.

Discussion

We begin by considering the nature of the Petitioner’s filing, because the analysis to be applied depends on the type of filing before us.  As discussed above, Mr. Strydio submitted his filing which he titles as an “Informal Complaint” on July 8, 2019 (i.e., beyond fifteen days after the Final Order entered on May 15, 2019).  Because the Petitioner is appearing pro se, we will exercise our discretion and consider the filing as a Petition for Rescission of the Commission’s final decision.  52 Pa. Code § 5.572(d).  

Legal Standards

We note that any issue not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.
Section 703(g) of the Code provides us with the discretionary authority to rescind or amend our orders.  66 Pa. C.S. § 703(g).  However, a petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that, while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.   

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984) (Schneider).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider, 479 A.2d at 15 (Pa. Cmwlth. 1984).  The fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.  Montefiore Hospital Ass'n of Western Pennsylvania v. Pa. PUC, 421 A.2d 481, 484 (Pa. Cmwlth. 1980).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties of interest.  See 66 Pa. C.S. § 703(a)-(b).  Service on interested persons is sufficient to provide notice.  52 Pa. Code § 5.201(a).  
Once a hearing is scheduled and duly notified by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Mumma v. PPL Electric Utilities Corporation, Docket No. C-00014869 (Order entered January 24, 2002); Sentner v. Bell Tel. Co. of PA, Docket No. F-00161106 (Order entered October 25, 1993) (Sentner).

If a party fails to appear at a scheduled and duly notified hearing, the party will be deemed to have waived the opportunity to participate in a hearing in the matter. 66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  This result is not applied to the party, however, if the presiding officer determines that the party’s failure to appear was “unavoidable” and the interests of the other party (or parties) and the public will not be “prejudiced” by permitting the reopening or further examination.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  Also, this result may not be applied if the presiding officer of the Commission determines that the complainant demonstrated a good faith attempt to attend the hearing.  See e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F‑2012-2318264 (Order entered June 13, 2013); see also Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011).

The public interest is prejudiced by the wasteful use of the agency’s and the respondent’s time and resources in addressing a complaint.  See Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995) (Jefferson), see also, e.g., Charles Nichols III v. Bell-Atlantic-Pennsylvania, Docket No. C-00956667 (Order entered August 4, 1995).  Out of concern for the waste of the Commission's (and respondent’s) time and resources, we have, on many occasions, dismissed pro se complaints with prejudice for failure to appear at a hearing.  See e.g., Cynthia Santore Smith v. PECO Energy Company, Docket No. F-2014-2446204 (Order entered September 3, 2015); Marilyn Day v. PECO Energy Company, Docket No. C‑2010‑2181515 (Order entered June 10, 2011); and Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010).
The ALJ made six Findings of Fact and reached seven Conclusions of Law.  I.D. at 2-3, 5.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

ALJ’s Initial Decision

The ALJ asserted that a Hearing Notice was sent to Mr. Strydio by regular first-class mail and was not returned to the Commission as undeliverable.  Accordingly, the ALJ reasoned, it must be presumed that this document sent to the Complainant in the ordinary course of business was received by him.  I.D. at 4 (citing, in part, Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974)).  The ALJ also emphasized the warning contained in the Hearing Notice stating that, if a party fails to participate in the hearing and present facts on the issues raised, they may lose the case.  I.D. at 4.

In addition, the ALJ explained that Mr. Strydio did not appear at the time of the hearing, nor did he ever request a continuance of the hearing.  The ALJ concluded that the Petitioner had notice and an opportunity to be heard in this proceeding but chose not to appear.  As such, the ALJ determined that Mr. Strydio’s due process rights were fully protected.  I.D. at 4 (citing Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa. Code § 5.245(a)).

The ALJ further emphasized that by failing to appear and present any evidence in support of his Complaint, Mr. Strydio failed to meet his burden of proof and that the dismissal of the Complaint with prejudice is appropriate.  I.D. at 4 (citing Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995)).
Positions of the Parties

In his Petition, Mr. Strydio alleges that he was deceived and intentionally denied the opportunity to attend the telephonic hearing and to present evidence.[footnoteRef:4]  According to Mr. Strydio, PPL intentionally denied his attendance at the telephonic hearing “by acts of Deception, Unethical Business and legal practices.”  Petition at 3.  		 [4:  	The Petition sets forth the following allegations described as “Charges: Deceptive Business Practices, Unethical Business Practices, Unauthorized Assessment of Late fees, Denial of Due Process, Pennsylvania Supreme Court Disciplinary Rules of Professional Conduct – Standards of Practice.”  Petition at 1.  It contains additional headings and sections titled: “Jurisdictions,” “Exhibits,” “Violation – Docket No. 2018‑3005545,” “Charges,” “Specifications,” and “Background Facts.”  Id. at 4-7.  However, the Petition fails to specify, in numbered paragraphs, the Commission findings or orders involved, and the points relied upon by the Petitioner, with appropriate record references and specific requests for the findings or orders desired.  See 52 Pa. Code § 5.572(a).  Nonetheless, particularly because the Petitioner is appearing pro se, we will accept the Petition as filed, pursuant to 52 Pa. Code §§ 1.2(a) and 1.2(d), in order to secure a just, speedy, and inexpensive determination.  ] 

In support, the Petitioner references a letter from PPL’s counsel to the ALJ sent via Federal Express and copied to Mr. Strydio, dated January 15, 2019 (PPL Letter), which enclosed hearing exhibits.  The PPL Letter stated in part: “I propose to introduce these documents into evidence at the initial telephonic hearing on Wednesday, January 123 [sic], 2019, at 10:00 AM.”  Petition at 2; Exh. 1.  The Petitioner alleges that PPL deliberately used “January 123, 2019” to add confusion about the actual date of the hearing.  Mr. Strydio also references and attaches purported “court records” indicating that the actual telephonic hearing was held on January 15, 2019.  Petition at 2, Exh. 5.[footnoteRef:5]  Mr. Strydio contends that he did not receive the PPL Letter and the proposed hearing exhibits until their delivery on January 16, 2019, the day after the purported telephonic hearing.  Petition at 5, Exh. 2.  [5:  	Exhibit 5 of the Petition appears to be a screenshot of the docket for this proceeding listing the notice of appearance for PPL’s counsel on January 15, 2019.  ] 

Moreover, the Petitioner asserts that the mailing address of the PPL Letter was incorrect at the time of delivery because Mr. Strydio was staying in St. Petersburg, FL.  The Petitioner submits that PPL’s counsel called him on January 17, 2019, which Mr. Strydio contends was two days after the telephonic hearing, to confirm the receipt of the PPL Letter and the hearing exhibits.  During this conversation, Mr. Strydio states that he became aware that the PPL Letter was sent to his Pennsylvania address and not to where he was staying in Florida and notified the Respondent’s counsel of this error.  According to Mr. Strydio, the Petitioner demanded that the PPL Letter be re-sent to him in Florida, but that PPL declined because it had already obtained dismissal of the Complaint during the perceived telephonic hearing on January 17, 2019.  The Petitioner alleges that he did not come into possession of the PPL Letter until his return from Florida in March 2019.  Petition at 5.

Additionally, the Petition sets forth “Background Facts” which Mr. Strydio asserts support his allegations of PPL’s unauthorized assessment of late payment fee overcharges.  Id. at 3-5.

In its Answer to the Petition, PPL contends that it is unclear if Mr. Strydio is requesting another hearing or that the Commission rescind the Final Order and enter a different one.  Thus, PPL responds to both possibilities.  Answer to Petition at 3.

Regarding a new hearing, the Respondent argues that the time period for such a request has expired.  Citing to 66 Pa. C.S. § 703, PPL contends that applications for rehearing must be made within fifteen days of a Commission order.  The Respondent submits that the Petitioner took no action within fifteen days of the Final Order entered on May 15, 2019, and thus the Petition must be denied to the extent it requests a rehearing.  Answer to Petition at 3-4.

As to the request for rescission of the Final Order, PPL provides three arguments in opposition to the Petition.  First, PPL contends that the Petitioner has provided no good faith explanation for failure to attend the January 23, 2019, hearing. Second, the Respondent argues that Mr. Strydio was provided due process and failed to appear for the Initial Hearing, failed to file Exceptions following the Initial Decision, and failed to act for more than fifty days after the issuance of the Commission’s Final Order.  Third, PPL proffers that the relief sought would not provide the Petitioner with any relief because there is no record upon which relief could be granted in favor of Mr. Strydio and the time for rehearing has expired.  Answer to Petition at 4.

Regarding the lack of a good faith argument for missing the hearing, the Respondent submits that the PPL Letter, comprised of a letter and proposed hearing exhibits, was not a notice of the hearing; rather, the OALJ provided notice of the hearing pursuant to the Second Hearing Notice on December 4, 2018.  According to PPL, the Petitioner was provided with seven weeks’ notice of the hearing by the Commission.  As to Mr. Strydio’s assertion that he was not living in Pennsylvania during December and January, PPL argues that the Petitioner could have notified the Commission of an alternate address but elected not to do so.  Additionally, PPL contends that, if the Petitioner had a mail forwarding request in place, the delivery of the Second Hearing Notice would have been forwarded within the seven week time frame and provided notice in time for the initial hearing.  The Respondent also proffers that Mr. Strydio could have elected eService from the Commission.[footnoteRef:6]  Answer to Petition at 5. [6:  	We note that the Petitioner filed his Complaint electronically and also elected eService as will be explained infra.] 


The Respondent further argues that any claim that the PPL Letter was misleading is irrelevant.  According to PPL, it would be impossible for Mr. Strydio to be confused about the hearing date as a result of the PPL Letter because he admits to not seeing it until March 2019.  Id. at 6.  
As to the lack of evidentiary record, PPL contends that the factual averments in the Petition do not constitute evidence.  The Petitioner bears the burden of proof and has presented no evidence in support of his allegations.  Answer to Petition at 7-8.  
		
Disposition

		From an administrative due process standpoint, the Commission examines whether a complainant’s failure to appear at a scheduled and duly notified hearing shall be deemed to be the party’s waiver of the opportunity to participate in a hearing in the matter.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  Whether the complainant’s failure to appear at the hearing was “unavoidable” is a fact-based question.  Where a complainant’s failure to appear at a scheduled hearing is unavoidable, the ALJ has the discretion to recognize that and to reschedule the hearing.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  However, if a complainant fails to bring the situation to the attention of the presiding officer prior to the issuance of the Initial Decision, the record closes and the presiding officer can no longer exercise that discretion.  See e.g., Alice Anderson v. PECO Energy Company, Docket No. F-2017-2614241 (Order entered July 18, 2018).  

Upon review, we find that the Petitioner was afforded due process as to the date and time of the initial hearing.  Mr. Strydio filed his Complaint electronically.  Pursuant to 52 Pa. Code § 1.32(b)(1), “[r]egistration as a filing user constitutes an agreement to receive electronic service unless the filing user indicates upon registration that the filing user does not agree to receive electronic service.”  See Bingua Hu v. PECO Energy Company, Docket No. C-2019-3012075 (Initial Decision issued October 31, 2019; Final Order entered December 19, 2019) (Bingua Hu).  According to the audit history of the docket, there is no indication that the Petitioner did not agree to receive eService.  Moreover, no notice of a revocation to participate in the electronic filing system has been filed with the Secretary’s Bureau.  See 52 Pa. Code § 1.32(b)(6).   

[bookmark: _Hlk43373918]Commission internal electronic activity for eService shows that the First Hearing Notice was eServed to the email address that the Petitioner provided in the Complaint at 2:41:02 pm on November 26, 2018.  The First Hearing Notice indicated the day, date, and time of the hearing and provided the information by which the ALJ would contact the Parties for the telephonic hearing.  This document is listed in the Commission records as successfully served with no record indicating a failure or error in service.  Thereafter, the Second Hearing Notice was eServed to the Petitioner’s email address at 10:00:48 am on December 4, 2018, indicating the day, date, and time of the hearing.  Specifically, the Second Hearing Notice notified the Parties that the Initial Telephonic Hearing would be rescheduled to Wednesday, January 23, 2019, at 10 am and that the ALJ would contact the listed Party representatives at the listed telephone numbers on that date and time.  Commission records indicate that the Second Hearing Notice was successfully served with no record indicating a failure or error in service.  

Unlike Elliott v. Pennsylvania Electric Co., Docket No. F-2017-2597039 (Order entered March 15, 2018) (where eService was unsuccessful on the complainant and an investigation showed the complainant did not have an eService account; therefore, the documents were ordered to be reserved on the complainant), Commission records show the Petitioner has an eService account and eService was successful.

Although in the instant proceeding the U.S. Postal Service was not involved in the delivery of the Hearing Notices, the presumption of delivery that applies regarding delivery via the U.S. Postal Service – that is if there is no record of error in delivery it is presumed the documents mailed to the address were received – also applies with eService.  Specifically, a Notice eServed to a party’s registered email address with no notification that service failed to be delivered to that email address is presumed to have been received.  See Bingua Hu; Zirkel v. Philadelphia Gas Works, Docket No. C‑2016‑2561176 (Final Order entered April 7, 2017); and Morella v. PECO Energy Co., Docket No. C-2016-2553416 (Final Order entered January 31, 2017).  Accordingly, the Petitioner is deemed to have received these documents and had sufficient notice of the day, date, and time of the scheduled hearing, as well as how the ALJ would be contacting him for the Initial Telephonic Hearing.

Additionally, there is no indication that the Petitioner’s failure to appear at the scheduled initial hearing was unavoidable.  In his Petition, Mr. Strydio provides no explanation as to why he missed the scheduled hearing date of January 23, 2019.  Indeed, the Petitioner does not address either the First Hearing Notice or the Second Hearing Notice but instead focuses on the PPL Letter.  As noted above, the PPL Letter was not a formal notification of the hearing date, but was a cover letter enclosing PPL’s proposed hearing exhibits for the scheduled hearing.  The fact that the PPL Letter contained an obvious error as to the scheduled hearing date – “January 123, 2019” – is irrelevant because the Respondent’s correspondence related to its hearing exhibits did not modify or alter the formal notification of hearing provided by the OALJ in the Second Hearing Notice.  If anything, the apparent misprint of the date in the PPL Letter should have caused the Petitioner to take steps to verify the date with the Commission or the Respondent if it caused him any confusion.  A simple call to the OALJ would have clarified any apparent misunderstanding about the hearing date.  Moreover, in his Petition, Mr. Strydio admits to not actually seeing the PPL Letter until March 2019, so the Petitioner’s allegations of PPL intentionally causing him to miss the actual hearing date through this letter is without merit.
  
Furthermore, in contrast to Mr. Strydio’s understanding, the entry of appearance by PPL’s counsel on January 15, 2019, is not evidence that a hearing was held on January 15, 2019.  Instead, a notice of appearance is the formal document filed by attorneys who will be appearing before the Commission in a particular proceeding, listing, in part, the representative’s contact information and attorney identification information.  See 52 Pa. Code § 1.24(b).  It is plainly evident from the docket, the transcript and the Initial Decision that the Initial Hearing was conducted as scheduled on January 23, 2019.   

Under the circumstances of this case, we find that the ALJ correctly dismissed the Complaint because Mr. Strydio failed to appear at the hearing and to present any evidence in support of his Complaint.  Accordingly, we shall decline to exercise our discretion to disturb the Final Order entered on May 15, 2019.  

Conclusion

Based upon the foregoing discussion, we deny the Petition, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

That the Petition for Rescission of Robert Strydio, filed on July 8, 2019, is denied, consistent with this Opinion and Order.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  July 16, 2020 

[bookmark: _GoBack]ORDER ENTERED:  July 16, 2020
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