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OPINION AND ORDER 

BEFORE THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the letter Exceptions filed by Mr. Lawrence Jones (Mr. Jones or Complainant) on August 26, 2019, to the Initial Decision of Administrative Law Judge (ALJ) F. Joseph Brady issued August 21, 2019, in the above-captioned proceeding.  Replies to the Exceptions were received from Philadelphia Gas Works (PGW) on September 9, 2019.[footnoteRef:1]  This proceeding is a Formal Complaint (Complaint) of Mr. Jones alleging improper charges assessed against him by PGW in the amount of $24,607.04, based on unbilled usage and/or theft of gas utility service for the time period from March 18, 2010 through March 27, 2018.[footnoteRef:2]  The Initial Decision (I.D.) recommended that the Complaint be dismissed, and that the unauthorized and unbilled use charges be upheld.  On consideration of the record, the Exceptions and Replies, we shall deny the Exceptions and adopt the Initial Decision, as modified by, and consistent with, the discussion in this Opinion and Order.   [1:  	By Secretarial Letter of August 30, 2019, the Exceptions were served on the Parties as the Complainant’s letter Exceptions filed August 26, 2019, did not contain a Certificate of Service. ]  [2:  	The Complainant resides at 709-711 Medary Avenue, Philadelphia, Pennsylvania 19126 (Service Address).  Transcript (Tr.) at 7, infra.] 


History of the Proceeding  

On February 11, 2019, Mr. Jones filed the Complaint against PGW. 
In the Complaint, Mr. Jones alleged that he was incorrectly billed for unauthorized or unbilled usage of gas utility service.  Attached to the Complaint was a hand-written statement that set forth a response to the Commission Formal Complaint form Paragraph 5 titled “Requested Relief.”  Specifically, Mr. Jones, stated, inter alia: that the bill was wrong; that they [Mr. Jones’ household] have all electric appliances (stove, freezer, refrigerator, hot water heater and electric heat); that they have not used gas in the house in years; that the bill of $24,000 dollars is out of line; that he is a senior on fixed income and that he would like to get the bill resolved. 

Mr. Jones attached to his Complaint a PGW bill with a billing date of January 29, 2019, referenced to account # XXXXXX6984, in the amount of $24,607.04, with a due date of February 22, 2019.

The PGW bill attached to the Complaint by Mr. Jones does not provide any billing determinant detail, other than to indicate a meter reading of “3102” as of the date, “03/28/2018” as an initial and actual reading.  See PGW bill (Attachment), to Complaint, page 3 of 3.  We also note that the PGW bill attached to the Complaint provides the address of Mr. Jones as follows:  

Lawrence Jones
709 Medary Ave, 11 
Philadelphia PA 19126-3718[footnoteRef:3]   [3:  	On the Commission Formal Complaint form, ⁋ 1. “Customer (Complainant) Information” Mr. Jones lists his address (Service Address or Service Property) as “711 Medary Ave,” and also, in response to the portion of the questionnaire which advises, “If your complaint involves utility service provided to a different address or in a different name than your mailing address, please list this information below” lists the address, “709 Medary, 11.”  Mr. Jones does list the account number referenced in the PGW bill on the Complaint.] 


On March 14, 2019, PGW filed an Answer with New Matter and Notice to Plead to the Complaint.  In its Answer, PGW denied that the Complainant was billed incorrectly for unauthorized usage.  

In its New Matter PGW alleged that: (1) city records indicate that Lawrence and Gloria Jones (husband and wife) have been property owners of 719 Medary Avenue, Philadelphia, PA since October 28, 1988; (2) the property at 719 Medary Avenue corresponds to the Service Address, which is the same as 711 Medary Avenue (i.e., they are all the same location); (3) there is no curb valve for the Service Address; (4) Mr. Jones was the last customer of record at the Service Address and his account was finalized as of October 7, 1992; (5) on March 18, 2010, pursuant to a Meter Reclamation Program order, a PGW technician went to the Service Address, but was unable to gain access; (6) gas service to the Service Address was abandoned on March 27, 2018, due to there being no active account; (7) on March 28, 2018, a PGW technician found the gas meter on the porch at the Service Address and obtained a 50 LEL reading from the meter;[footnoteRef:4] (8) the Complainant contacted PGW on January 22, 2019, to inquire about obtaining gas service; (9) a PGW technician visited the Service Address on January 25, 2019, and determined that both the house heater and the water heater were gas appliances; and (10) on January 29, 2019, PGW billed the Complainant $24,607.04 for unauthorized usage at the Service Address from the period March 18, 2010 to March 27, 2018.  I.D. at 2.   [4:  	Through use of a gas detection instrument (GDI), the PGW employee was able to read gas levels being emitted from the meter and got a reading of 50 LEL on the GDI from the meter.  A reading of 50 LEL means gas was flowing through the meter within the past two days.  See Finding of Fact Nos. 21-23, infra.] 


The Complainant did not file a Reply to the PGW New Matter (endorsed with a Notice to Plead).  Since the Complainant did not file a reply to the New Matter all of the alleged facts may be deemed admitted.  Commission Regulations provide that failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.  52 Pa. Code § 5.63(b).
 
By Hearing Notice dated April 4, 2019, an Initial In-Person Hearing was scheduled for Wednesday, May 8, 2019, at 10:00 a.m.  The matter was assigned to ALJ Brady as presiding officer for the reception of testimony, evidence, and the preparation of an Initial Decision. 
 
On April 10, 2019, a Prehearing Order was issued advising the Parties of the date and time of the scheduled hearing and informing them of the procedures applicable to the proceeding. 
 
On April 29, 2019, Mr. Jones requested to appear by telephone.  ALJ Brady treated this request as a Motion for Change to a Partial Telephonic Hearing.  On May 2, 2019, an Order granting the Complainant’s Motion for Change to a Partial Telephonic Hearing was issued.  I.D. at 2. 
 
The hearing convened as scheduled on May 8, 2019.  The Complainant appeared pro se via telephone and testified on his own behalf.  The Complainant did not offer any exhibits for inclusion in the record. 
 
PGW appeared and was represented by Graciela Christlieb, Esquire.  PGW presented the testimony of the following PGW employees: (1) Nicholas Simeo, a Supervisor; (2) Andre Smith, a Field Service Technician; (3) Antonio Silva, a Field Service Technician; and (4) Jessica Glace, a Senior Customer Review Officer.  During the hearing, PGW offered eleven (11) exhibits, all of which were entered into the record. 

We note that at the telephonic hearing an issue arose concerning whether Mr. Jones was served with a copy of the PGW Exhibits prior to the hearing.  At the hearing, Mr. Jones indicated that he did not receive copies of the PGW Exhibits.  I.D. at 3, citing Tr. at 25.  In response, counsel for PGW offered to file, as a late-filed exhibit, the FedEx tracking information showing the exhibits were mailed and delivered to the Service Address of the Complainant on May 7, 2019.  I.D. at 3; Tr. 26-27, 116-117.  On May 9, 2019, ALJ Brady received a copy of the late-filed PGW exhibit marked as “Exhibit 12” and entered it into the record.  I.D. at 3.
 
The record closed on June 12, 2019, upon receipt of the Transcript by the ALJ.  No briefs were filed.  As noted, the Initial Decision was issued on August 21, 2019.  Exceptions and Replies to Exceptions were filed thereafter.

Discussion

A.	Legal Standards 
  
The presiding ALJ has set forth the applicable legal standards which apply to this matter.  I.D. at 7.  Mr. Jones, as complainant in this proceeding, has the burden of proof.  The term “burden of proof” means that Mr. Jones has a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976) (Feinstein).  “Preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Feinstein.  
[bookmark: _Hlk39137455]
To establish a sufficient case against a utility and satisfy the burden of proof, Mr. Jones must show that the utility is responsible or accountable for the problem described in the complaint.  See Feinstein, 50 Pa. P.U.C. 300 at 302 – “By law, the burden of proof is upon the complainant to establish that the problem with the bill was caused by something for which PSW [Philadelphia Suburban Water] is responsible or accountable.”  

B.	ALJ’s Recommendations
  
ALJ Brady made thirty-six Findings of Fact and reached eight Conclusions of Law.  We will adopt the findings and conclusions of the Initial Decision unless said findings or conclusions are expressly rejected or modified by necessary implication from our disposition of the Exceptions of Mr. Jones.  Consistent with our disposition of the Exceptions, we clarify Finding of Fact No. 17.  

Finding of Fact No. 17 reads as follows:

17. 	On or around March 27, 2018, the Complainant removed Meter No. 1581941 from his basement and placed it on his porch.  Tr. 15. 

I.D. at 5.	

In our discussion, infra, we clarify this finding to note that the meter was found by PGW personnel to have been removed from the Service Address and placed upon Mr. Jones’ porch.  See Finding of Fact No. 20. 

The testimony of Mr. Jones concerning the circumstances under which his meter was removed and placed onto his porch is somewhat equivocal:

I met two guys the first time, then another two the next time.  And the other two said, listen, the gas is off.  Get somebody to put the meter on the back porch and we’ll get it.  So I went down, I got a handy man.  I’m half crippled. I can’t really hardly walk, and the guy put the doggone thing on the back.

See Tr. at 15 [Mr. Jones].

From the testimony, it is not clear whether Mr. Jones takes the position that he had the meter removed at the suggestion and/or request of the “two guys” who he identified as PGW employees who were present at this home on this occasion.[footnoteRef:5]  And, Mr. Jones admitted that he is elderly, disabled, and did not personally perform the removal of the meter. [5:  	Additionally, in a hand-written statement attached to the Complaint, Mr. Jones writes that a PGW representative told him to remove the meter and place the meter on the back step.  As discussed, infra, PGW takes the position that no PGW employee would suggest or recommend that a meter be moved from its installed location.   ] 

Despite this clarification of Finding of Fact No. 17, whether Mr. Jones personally removed the meter or had someone do so at his direction is neither relevant nor material in the instance of an allegation of theft or unauthorized use of utility service.  The physical removal of the meter from its normal location falls within the definition of 52 Pa. Code § 56.2:

Unauthorized use of public utility service--Unreasonable interference or diversion of service, including meter tampering (any act which affects the proper registration of service through a meter), by-passing unmetered service that flows through a device connected between a service line and customer-owned facilities and unauthorized service restoral.

The removal of the meter is a physical act which affects the proper registration of service through the meter.

The essential Findings of Fact are reprinted below:

*          *          *
3. 	The Complainant resides at 711 Medary Avenue, Philadelphia, Pennsylvania 19126 (Service Address).  Tr. 7. 
 
4. 	The Complainant and his wife have owned the Service Address for approximately 28-30 years.  Tr. 8, 18; PGW 1. 
 
5. 	Prior to October 7, 1992, the Complainant had an account with PGW for the Service Address.  Tr. 30-31; PGW 1. 
 
6. 	On October 7, 1992, the Complainant’s account with PGW was terminated for nonpayment with an outstanding balance of $6,308.34.  Tr. 31; PGW 1.   

7. 	The number of the meter that was installed in the Service Address that was terminated in 1992 is No. 1581941.  Tr. 32; PGW 1.  
8. 	Meter No. 1581941 is not an automatic meter reading (AMR) meter, which means it needs to be read manually to detect usage.1  Tr. 49. 

1 An AMR meter sends a signal that can be checked remotely without having to gain access to the service address.  Tr. 50.    

9. 	A curb valve allows PGW to shut off the gas supply at the street, before it enters the service address.  Tr. 34. 
 
10. 	In 1992, the gas supply to the Service Address did not have a curb valve.  Tr. 34.  
 
11. 	In order to terminate service in 1992, PGW would have installed a locking device (“V-lock”) inside the home on the gas line leading to the meter.  Tr. 38-39; PGW 8. 
 
12. 	Without a curb valve, the gas could be turned back on by removing the V-lock.  Tr. 41-42. 
 
13. 	On March 18, 2010, PGW attempted to reclaim Meter No. 1581941 from the Service Address but was unable to do so because they could not gain entry to the premises.  Tr. 33‑34; PGW 2. 
 
14. 	Under the inactive account program, PGW abandons service to properties that have not been active in a while.  Tr. 35-36. 
 
15. 	Abandonment of service entails digging and disconnecting the gas supply from the main line under the street.  Tr. 36.

16. 	On March 27, 2018, PGW performed an abandonment of service at the Service Address.  Tr. 35; PGW 3. 
 
[bookmark: _Hlk31283199]17. 	On or around March 27, 2018, the Complainant removed Meter No. 1581941 from his basement and placed it on his porch.  Tr. 15. 
 
18. 	Andre Smith is a Field Service Technician at PGW.  Tr. 52. 
19. 	On March 28, 2018, Mr. Smith visited the Service Address to investigate an unbilled usage tip.  Tr. 53-54.  
 
20. 	Upon arrival at the Service Address, Mr. Smith found Meter No. 1581941 sitting on the porch.  Tr. 54-55; PGW 5.   
 
[bookmark: _Hlk30753087]21. 	Mr. Smith uses a gas detection instrument (GDI) to read gas levels being emitted from meters.  Tr. 56.  
 
22. 	Mr. Smith got a reading of 50 LEL2 on his GDI from the meter on the porch.  Tr. 57.   

2 LEL is short for Lower Explosive Limit, which is defined as the lowest concentration (by percentage) of a gas or vapor in air that is capable of producing a flash of fire in the presence of an ignition source (arc, flame, heat).  
 
23. 	A reading of 50 LEL means gas was flowing through the meter within the past two days.  Tr. 57. 
 
24. 	Mr. Smith was unable to gain entry to the home.  Tr. 57. 
 
25. 	In or around October of 2018, the Complainant contacted PGW to have his gas service turned on.  Tr. 10-12, 100; PGW 11.  
 
26. 	Antonio Silva is a Field Service Technician at PGW.  Tr. 68.

27.	 On January 25, 2019, Mr. Silva visited the Service Address as part of an unbilled usage investigation.  Tr. 69-70.  
 
28. 	Mr. Silva found a gas house heater that was 280,000 BTUs [British Thermal Units] and a gas water heater that was 40,000 BTUs.  Tr. 72; PGW 7. 
 
29. 	The gas water heater was manufactured in 2004.  PGW 8, p. 7.  
 
30. 	Mr. Silva did not find an electric-powered house heater or electric powered water heater in the home.  Tr. 73. 
 
31. 	Mr. Silva was unable to determine whether the gas appliances were operable because gas service was already terminated.  Tr. 79. 
 
32. 	Mr. Silva found that the V-lock installed in the home was broken.  Tr. 86; PGW 8. 

*          *          *
34. 	PGW calculated the Complainant’s unbilled usage based on the BTUs of the appliances found at the Service Address for the timeframe from March 18, 2010 through March 27, 2018.  Tr. 102-103; PGW 9. 
 
35. 	PGW selected March 18, 2010 as the starting date based on the fact that is the date PGW visited the Service Address as part of the Meter Reclamation Program and was unable to gain access to the meter.  Tr. 103. 
 
36. 	The total bill for unauthorized usage for the time period from March 18, 2010 through March 27, 2018 is $24,607.04.  Tr. 103-104; PGW 9, p. 3.

I.D. at 3-6.

1.	Unauthorized Use of Utility Service

ALJ Brady, on consideration of the evidence proffered by PGW, concluded that PGW met its burden of persuasion and burden of going forward with the evidence, that unauthorized gas use was established at the Service Property.  I.D. at 9.  Mr. Jones’ evidence in support of his denial of unauthorized gas use consisted of mere denials, unsupported by any further evidence or information.  Id.

The pertinent discussion of the evidence by the presiding ALJ is reprinted below:

. . .  Initially, he [Mr. Jones] had gas service from PGW until it was terminated in 1992 for nonpayment.  In or around October of 2018, the Complainant contacted PGW to have his gas service turned back on.  PGW informed him that in order to restore his gas service, he would have to pay $24,607.04 in unauthorized usage charges.  PGW calculated the Complainant’s unbilled usage based on the BTUs of the appliances found at the Service Address for the timeframe from March 18, 2010 through March 27, 2018.3  The Complainant alleges that these charges are incorrect because he has all electric appliances in his home and has not used gas since it was terminated in 1992.  However, the Complainant was unable to produce any evidence to support his claims, such as receipts for the electric appliances, photographs of the appliances, or elevated electric bills.  To the contrary, PGW presented substantial evidence of meter tampering and unauthorized gas usage at the Service Address. 
 
During the hearing, PGW established that under its inactive account program, PGW abandoned service to the Service Address on March 27, 2018, since it had not been active since 1992.  Abandonment of service entails digging and disconnecting the gas supply from the main line under the street.  As a result of his service being abandoned, the Complainant removed the gas meter in his basement and placed it on his porch.  The next day, Andre Smith, a Field Service Technician at PGW, visited the Service Address to investigate an unbilled usage tip and found the Complainant’s meter sitting on the porch.  Mr. Smith tested the meter with his GDI and got a reading of 50 LEL.  This is significant because such a high reading from a disconnected meter shows that there was gas flowing through that meter as recent as one or two days prior.  This is contradictory to the Complainant’s claim that he has not used any gas since his service was terminated in 1992.   

	3  PGW selected March 18, 2010, as the starting date based on the fact that is the date PGW visited the Service Address as part of the Meter Reclamation Program and was unable to gain access to the meter.  Tr. 103.  However, pursuant to 52 Pa. Code 56.191(d), PGW was entitled to go back to 1992 if they chose to do so.   

Additionally, on January 25, 2019, Antonio Silva, a Field Service Technician at PGW, visited the Service Address as part of an unbilled usage investigation.  Upon inspection of the Service Address, Mr. Silva found a gas house heater and a gas water heater.  Moreover, Mr. Silva did not find an electric-powered house heater or water heater and the gas water heater that he did find was manufactured in 2004, which is further proof the Complainant was using gas after his service was terminated in 1992.   
 
Finally, in 1992, the gas supply to the Service Address did not have a curb valve.  A curb valve allows PGW to shut off the gas supply at the street, before it enters the service address.  Thus, in order to terminate the Complainant’s service in 1992, PGW installed a V-lock on the gas line directly before it feeds into the meter.  Unfortunately, without a curb valve, the gas could be turned back on by breaking and removing the V-lock.  Here, upon inspection, Mr. Silva found that the Complainant’s V-lock was broken, further corroborating the Complainant’s unauthorized gas usage. 
 
Based on the foregoing, the undersigned concludes that PGW has presented substantial evidence that the Complainant engaged in unauthorized gas usage.  This convincing evidence outweighs the Complainant’s unsubstantiated contentions that he did not tamper with the meter and has been using electric appliances.  See e.g. MidAtlantic Power Supply Association of Pennsylvania v. Pa. Pub. Util. Comm’n, 746 A.2d 1196, 1200 (Pa. Cmwlth. 2000)(citing Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12, 14 (Pa. 1987)(“[m]ere bald assertions, personal opinions or perceptions do not constitute evidence.”).  As a result, the Complainant did not satisfy his burden and PGW is entitled to require the payment of the Complainant’s entire outstanding balance up front as a condition to restore service in his name.  See 52 Pa. Code § 56.191(d). 

I.D. at 8-9.

C.	Exceptions and Replies

The Exceptions of Mr. Jones consist of a two-page, typewritten letter wherein he states the following:

To All Parties:

On May 8th 2019, a conference call hearing was held about the incorrect Gas Bill Charges.  I presented my proof but was not accepted.  The Judge was impartial and 100% with the PGW Staff.  The PGW staff gave incorrect information about their visit to my home.

Please note that the V Lock on the pipe in the cellar was not damaged.  The PGW staff worker reports that the V Lock was tapered [sic] with.  The PGW worker used his key and removed the V Lock and put a new one on.  The PGW staff went into the cellar and did not take pictures of the electric water heater, and electric heaters throughout the home.  As well as the electric cooking stove, washer and dryer.  The heater has not been operable for 20 years.  The pictures that the PGW has are not pictures of my house.  The PGW technician told me to apply for gas.  For which I did.  This was only a trick to gain Access to the house.  The PGW examined my heater and reported to me that my heater was inoperable.  Again; the pictures they have are not my house and are using this to fabricate their case.

I never received a Gas bill for $6,000.00.  This is definitely an error. I hope this matter can be resolved without an expense of an attorney.

Sincerely,

Lawrence Jones
[SIGNATURE]      
 “$24,000 Bill is not Right” [HAND WRITTEN]

The PGW Replies to the Exceptions of Mr. Jones are, at best, cryptic.  The Replies do not directly respond to the assertions of Mr. Jones, inter alia, that the ‘V-lock’ was removed by PGW employees and not tampered with, that Mr. Jones has electric appliances in his home which he claims are the only operable appliances, that the gas appliances observed by PGW employees are not operable, and that the photographs proffered into evidence are not photos of his property, i.e., Service Address.  Rather, the Replies, in a generalized response, assert that the Exceptions of Mr. Jones lack merit as they do not identify any error in fact or in law in the Initial Decision.  

D.	Disposition

As preliminary consideration, we advise the Parties that the Commission is not required to consider expressly, or at length, each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

1. Pro Se Participants

Pursuant to Commission Regulations and administrative precedent, the Commission often engages in a liberal interpretation of our Rules of Practice in recognition of pro se participants.  See 52 Pa. Code § 1.2(a) – “[t]his subpart shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable.  The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.”  

Commission Regulations and long-standing Commission administrative precedent[footnoteRef:6] are designed for the purpose of affording pro se complainants the opportunity to provide this agency with the necessary facts, evidence, and information to make a record on which we may comprehensively review and fairly decide matters coming before us. [footnoteRef:7]  We have reviewed the Transcript of the telephonic hearing held in the case and acknowledge the difficulty encountered by the presiding ALJ to have Mr. Jones clearly state facts in support of his position.[footnoteRef:8]   [6:  	See e.g., Richard Carlock v. United Telephone Co., 82 Pa. P.U.C. 68, 79 (1994) (Carlock); also Sheri Horinka v. Pennsylvania Power Company, Docket No. C‑2017-2582842 (Order entered August 4, 2017); 2017 WL 3872519 (Pa. P.U.C.), discussing, inter alia, policy considerations of Carlock as clarified in Wroblewski v. Pennsylvania Electric Company, Docket No. C-2008-2058385 (Order entered May 15, 2009) (Wroblewski). ]  [7:  	See Ruth Mathieu-Alce v. Philadelphia Gas Works, Docket No. F‑2015‑2473661, Initial Decision (ALJ Christopher P. Pell) issued October 22, 2015; (Final Order pursuant to 66 Pa. C.S. § 332(h) entered November 12, 2015); (Order on Reconsideration (late-filed Exceptions treated as Petition for Reconsideration) entered April 7, 2016). ]  [8:  	In addition to the failure of Mr. Jones to adhere to basic rules for speaking after another party completed his/her responses to questions for the purpose of providing an accurate transcribed recording, Mr. Jones, an elderly person (at the time of the telephonic hearing, Mr. Jones was 81 years of age) showed signs of difficulty hearing and understanding the issues.  See e.g. Tr. at 6.  ] 


Unrepresented participants in Commission proceedings are, pursuant to law, however, under the same requirements as trained attorneys in certain matters.  See e.g., Jones v. Rudenstein, 585 A.2d 520 (Pa. Super. Ct. 1991), appeal denied, 529 Pa. 634, 600 A.2d 954 (1991), citing, inter alia, Farretta v. California, 422 U.S. 806, 834 n. 46, 95 S.Ct. 2525, 2540 n. 46, 45 L.Ed.2d 562, 581 n. 46 (1975) – a pro se litigant is not absolved of all responsibility to comply with procedural rules, and opponents and the court do not have an affirmative duty to walk him through procedural requirements or to ignore procedural requirements in order to reach the merits of pro se litigant’s claim.  

More importantly, the decisions of the Commission must be supported by substantial evidence.  I.D. at 7.  As noted by ALJ Brady, mere suspicion of the existence of a fact does not satisfy this standard on which the Commission must base its determinations.  Id.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. PUC, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984). 

We shall liberally construe the Exceptions of Mr. Jones and reach the merits of the claims asserted in this Complaint, notwithstanding the fact that the Exceptions are not in conformity with the Commission’s Rules of Practice and Procedure, 52 Pa. Code §§ 5.533; 5.535.  

2. Alleged Failure of Complainant to Receive Exhibits

Mr. Jones indicated that he did not receive PGW’s Exhibits prior to the telephonic hearing.  Tr. at 25-26.  However, the record in this case indicates that PGW was diligent in submitting the exhibits prior to hearing.  Counsel for PGW supplemented the record with appropriate evidence and certification that the PGW Exhibits were served on Mr. Jones at the Service Address.

We cannot find prejudice to Mr. Jones for his failure to have the PGW Exhibits with him at the time of the hearing.  We will decline to direct a remand of this matter based on the Complainant’s allegations that he did not receive the PGW exhibits at the time of the hearing.[footnoteRef:9]  The testimonial evidence of PGW employees, separate and apart from the exhibits, establishes unauthorized use of utility service at the Service Address. [9:  	In addition to the FedEx tracking number, counsel for PGW advised the presiding ALJ that FedEx was provided with the telephone number given by Mr. Jones in the Complaint for personal contact in the event of trouble with delivery.  Tr. at 28. ] 


3. Complainant’s Case in Chief 

Mr. Jones, during the hearing, gave statements which suggested that there may have been some confusion on the part of PGW regarding the correct address for the Service Property.  PGW, through its proffer of PGW Exhibit No. 10, a “Google” satellite map of the Service Property’s location, addressed the issue regarding the proper street address for the Service Property.[footnoteRef:10] [10:  	Mr. Jones lists the Service Property address in the Complaint as 711 Medary.  See Complaint.  A PGW employee referred to the address as “719 Medary,” when Mr. Jones testified that he resides at 711 Medary.  Tr. at 7-8; 30-31.  At certain portions of the Transcript, references are made to “719” and/or “709” Medary, suggesting that the Service Address encompasses more than one numerical address for purposes of PGW’s account with Mr. Jones.  The inconsistent references to the numerical address of the Service Address are not material to our ultimate decision finding unauthorized or unbilled utility service as the meter servicing the Service Address has been solely identified as meter No. 1581941.  See Finding of Fact Nos. 7, 8, 13, 17, 20; Tr. at 34; 106-114.] 


In Exceptions, Mr. Jones flatly argues that the pictures taken by PGW and entered into the record as PGW Exhibit 8 are not pictures of his house.  Additionally, Mr. Jones objects that PGW did not take pictures of electric appliances in his home, which he asserts, were appliances which were operable and used by him – not gas appliances as observed by PGW employees.  However, Mr. Jones did not offer any documentary exhibits into the record, such as electric bills, etc., to support his position.[footnoteRef:11]  The Complainant solely relied upon mere denials and objections to the presentation and testimony of PGW employees.   [11:  	See e.g., Tr. at 9, wherein Mr. Jones suggests that PECO bills would support his position.] 


Mr. Jones, without providing any evidence, exhibits, or responsive testimony, takes the position that he has not been involved in any unauthorized or unbilled use of gas utility service.  He apparently feels this way because none of the gas appliances the PGW representatives observed upon their visit to the Service Address are, according to the Complainant, in working order and/or capable of being used.  Mr. Jones further takes the position that all working appliances in his home are electric.  Tr. at 15‑17; 104-106.  These contentions are, however, contradicted by the testimony of PGW witnesses and the exhibits sponsored into the record.  

First, the PGW meter which serviced the property was removed and found on the porch of the Service Address.  Fact No. 39.  Even though we have clarified that the meter may not have been removed by Mr. Jones, personally, as noted in Smith v. PGW, infra, the issue is not whether the Complainant did the tampering as, “[t]he identity of the person that tampered the meter is irrelevant.  Even if the Complainant did not tamper with the meter, but it is determined that the meter at the Service Address was impaired, the Complainant, as the responsible ratepayer at the Service Address, is responsible for any unauthorized use of gas.”  Smith v. PGW, Docket No. F-2012-2315538, Initial Decision (ALJ Angela T. Jones) issued March 14, 2014, at 16; (Order entered July 9, 2014, at 7); also, Akeem Simmons, Yvonne Whisenant and Ashley Mowery v. UGI Utilities, Inc., Docket No. C-2017-2605783 (Order entered July 12, 2018) - a property owner having dominion and control over a service address is responsible to have known, or should have known, of tampering and theft of service occurring at the property.
Based on the foregoing, the removal of the meter from its location at the Service Address by Mr. Jones, or other persons acting on his behalf, creates a prima facie case of physical tampering within Commission Regulations, supra; Tr. at 42.  Mr. Jones, as the ratepayer of record at the Service Address, would be the beneficiary of such tampering and, therefore, responsible.

Second, a PGW employee obtained a 50 LEL reading.  Fact No. 22.  
Mr. Jones has not provided any rebuttal to the fact that the meter, which, in addition to having been removed from its location and placed on the porch, showed a reading of 50 LEL.  This information creates a strong inference of unauthorized use as gas utility service to the Service Address was terminated and no bills were generated by PGW during this time.

Third, the removal of the “V-lock” is further corroboration of some degree of physical alteration of a facility associated with the meter and which affects the proper registration of usage.  While the Complainant objects that the V-lock was simply “not damaged,” and that the PGW employee who visited the Service Address put a new V‑lock in place, the purpose of the V-lock was explained by PGW witness Silva.  The V‑lock mechanism was placed as a security device to protect against unauthorized/unbilled gas use and was altered.  Tr. at 86; Fact No. 32.  The removal falls within the definition of tampering under Commission Regulations.

Fourth, Mr. Jones made inquiry for gas utility service to be initiated at his home.  Fact No. 25; Tr. at 100-101.  This is inconsistent with the lack of any operational gas utility appliances in his home.  

We note that Mr. Jones made statements in the Transcript to suggest that persons (not expressly identified) advised him that his electric source of heating was expensive and that he should look into/and or transition to gas.  Tr. at 9-12.[footnoteRef:12]  These statements, when considered in a light favorable to the Complainant, would raise the inference that Mr. Jones relied upon and used electricity for his source of heating, etc., as he consistently argues.  However, the ALJ found that a PGW employee observed a gas appliance with a manufacture date circa 2004 on that employee’s visit to the Service Address.  Fact No. 29.  The Commission is the ultimate finder of fact and must resolve issues of credibility.  66 Pa. C.S. § 335(a).  The observance of gas appliances and evidence of tampering are factors that weigh in favor of PGW’s evidence as more credible than the position of the Complainant.  Mr. Jones has not come forward with any information or evidence to rebut the finding of a gas appliance in his home with a date subsequent to the termination of his service by the utility.   [12:  	At Transcript, page 9, Mr. Jones refers to a “. . . marketing man . . .” as the source of comments suggesting a transition from electric heating to gas heating.  However, Mr. Jones was not clear regarding the identity of these persons and PGW took the position, inter alia, that no PGW employee would have advised Mr. Jones to remove his gas meter.  Tr. at 42.  ] 


Although Mr. Jones adamantly objects to the PGW photo exhibits, even were we to strike the exhibits from the record (which we do not), PGW has provided sufficient record evidence of unreasonable interference with the meter and meter associated facilities so as to fall within the definition of our Regulations.

On consideration of the record, we are constrained to deny the Exceptions of Mr. Jones and adopt the Initial Decision.  

4. Calculation of Unbilled Usage

Commission Regulations provide, in pertinent part: 
A public utility may require the payment of an outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there, not exceeding 4 years from the date of the service request. The 4-year limit does not apply if the balance includes amounts that the utility was not aware of because of fraud or theft on the part of the applicant. 

52 Pa. Code § 56.35(b)(1).

Commission Regulations permit a utility to require payment beyond the 4‑year limit in 52 Pa. Code § 56.35(b)(1), when charges have accrued as a result of theft of service on the part of the applicant.  The record demonstrates that theft of gas at the Service Address did occur.

PGW calculated the Complainant’s unbilled usage based on the BTUs of the appliances[footnoteRef:13] found at the Service Address for the timeframe from March 18, 2010 through March 27, 2018.  According to PGW, it used BTUs for the bill calculation because it did not have historical usage data for the Complainant as his service was terminated long ago.  Fact No. 34, citing Tr. 102-103; PGW 9.  [13:  	The appliances are a heater and water heater.  Tr. at 103.] 

 
PGW selected March 18, 2010 as the starting date because that is the date PGW personnel visited the Service Address as part of the Meter Reclamation Program and were unable to gain access to the meter.[footnoteRef:14]  Fact No. 35; Tr. 103.  The bill for unauthorized usage for the time period from March 18, 2010 through March 27, 2018 was calculated as $24,607.04.  Fact No. 35; Tr. 103-104; PGW 9, p. 3.  As noted by the ALJ, the meter was of dated vintage and pre-dated automatic meter reading (AMR) meters.  Fact No. 8.  Consequently, the meter had to be read manually to detect usage.  Id., Tr. 49.  [14:  	PGW stated that although it terminated the Complainant’s service for non-payment back in 1992, it is using a starting date of March 18, 2010 for the billing because that was the date it visited the Service Address.  Tr. at 102-103.] 


More importantly, PGW calculated the total number of days for the Complainant’s usage from March 18, 2010 to March 27, 2018, as 2,931 days.  According to PGW, this results in Total Degree Days of 33,851.00.  PGW Exh. 9 at 1.  PGW then calculated the Complainant’s usage based on the appliances it found at the Service Address during the visit.  PGW calculated the total bill of $24,607.04 based on an estimated 16,302[footnoteRef:15] hundred cubic feet (ccf) of gas used and the assumption that the house gas heater found at the Service Address was operated at 700 effective full load hours (EFLH) for each year, and the water heater (tank) was operated at 500 EFLH for each year.  Dividing the 16,302 ccf by the 2,931 total number of days, PGW calculated the Complainant’s usage at 5.5619243ccf per day.  PGW Exh. 9 at 3.  Inputting these and other figures into its bill calculation software, PGW calculated the Complainant’s bill as follows:  [15:  	PGW rated the Complainant’s gas house heater at 280,000 BTUs for 14,755.09 ccf usage at 700 EFLH and the water heater at 40,000 BTUs at 1,547.23 ccf usage at 500 EFLH.  PGW, therefore, calculated the Complainant’s total usage as 14,755.09 ccf + 1,547.23 ccf = 16,302 ccf.  PGW Exh. 9 at 2.  ] 


	Customer Charge
	$1,182.82

	Commodity Charge
	$9,046.77

	Distribution Charge
	$13,622.26

	Weather Normalization Adjustment
	$424.94

	Distribution System Improvement Charge
	$503.07

	Gas Cost Adjustment
	($172.82)

	Total
	$24,607.04



Id.  Based on the foregoing, we conclude that the calculation of charges for unbilled usage is reasonable.   
5.	Unreasonable Service and Civil Penalty

Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501, provides as follows:

§ 1501. Character of service and facilities
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . .

66 Pa. C.S. § 1501.

[bookmark: PAGE_7387]The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. PUC, 654 A.2d 72 (Pa. Cmwlth. 1995).

A finding of a violation of a Commission Order, Regulation or statute may result in the imposition of a civil penalty consistent with 66 Pa. C.S. § 3301 or other provision of the Code.

The record evidence in this proceeding clearly demonstrates that there were a number of years that passed from PGW’s first attempt to reclaim the meter in March, 2010 until the abandonment of service which occurred in March, 2018.  Tr. at 53; PGW Exh. 2.  

We find that the period of time, spanning, approximately eight years, that PGW did not follow-up its meter reclamation activity after that first attempt in March, 2010, constitutes unreasonable service.  Consequently, based on the record of this Complaint, we conclude that this delay constitutes a violation of Section 1501 of the Code and is subject to a civil penalty.  We note that while PGW is authorized to issue a make-up bill for the previously unbilled gas service, the Company is not relieved of its obligation to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities…” under 66 Pa. C.S. § 1501.  See Marcus Love v. Philadelphia Gas Works, Docket No. F‑2013-2355580 (Order entered February 18, 2015) (Marcus Love); William Edney v. Philadelphia Gas Works, Docket No. F‑2013‑2393858 (Order entered December 18, 2014); Michael Morales v. Philadelphia Gas Works, Docket No. C‑2018‑3002466 (Order entered May 21, 2020).

Here, PGW’s failure to pursue follow-up to reclaim the meter after that initial attempt in a timely fashion is a violation of Section 1501 of the Code.  As such, pursuant to the Commission’s Statement of Policy under 52 Pa. Code § 69.1201(c) of our Regulations, we shall impose a civil penalty of $2,000 for PGW’s failure to timely reclaim the meter and determine unauthorized usage.  We shall address each of the ten factors adopted in the Commission’s Policy Statement at 52 Pa. Code § 69.1201, that we consider in determining the amount of civil penalty involved in PGW’s violation in this case.  52 Pa. Code § 69.1201(c):

§ 69.1201. Factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations --statement of policy.

(a) 	The Commission will consider specific factors and standards in evaluating litigated and settled cases involving violations of 66 Pa.C.S. (relating to Public Utility Code) and this title. These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest.

(b) 	Many of the same factors and standards may be considered in the evaluation of both litigated and settled cases. When applied in settled cases, these factors and standards will not be applied in as strict a fashion as in a litigated proceeding. The parties in settled cases will be afforded flexibility in reaching amicable resolutions to complaints and other matters so long as the settlement is in the public interest. The parties to a settlement should include in the settlement agreement a statement in support of settlement explaining how and why the settlement is in the public interest. The statement may be filed jointly by the parties or separately by each individual party.

(c) 	The factors and standards that will be considered by the Commission include the following:

(1) 	Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.

(2) 	Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

(3) 	Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4) 	Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision. The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5) 	The number of customers affected and the duration of the violation.

(6) 	The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7) 	Whether the regulated entity cooperated with the Commission's investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

(8) 	The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount.

(9) 	Past Commission decisions in similar situations.

(10) 	Other relevant factors.

The first factor we consider is whether the conduct at issue is of a serious nature.  52 Pa. Code § 69.1201(c)(1).  “When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.”  Id.  Here, we find that PGW’s failure to reclaim its meter and perform appropriate abandonment steps in a timely manner warrants a higher penalty due to the consequences of PGW’s lack of action.  PGW has provided no response to the question of why a period of more than eight years elapsed from its March 2010, reclamation contact at the Service Address.  As noted, the unbilled/unauthorized use liability established by PGW in this case, over $24,000, is substantial.  While the actions of the Complainant are not countenanced, such liability has been exacerbated by PGW’s delay.   

The second factor we consider is whether the resulting consequence of the conduct at issue was of a serious nature.  52 Pa. Code § 69.1201(c)(2).  “Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.”  Id.  With regard to the second factor, while PGW’s actions does not constitute a safety concern, a possible injury or property damage, we conclude that the consequence of PGW’s actions were of a serious nature because the violation cost the Complainant a significant amount of liability.

With regard to the third factor, which examines whether the conduct at issue is deemed to be negligent or intentional, 52 Pa. Code § 69.1201(c)(3), we do not consider PGW’s failure to timely reclaim the meter and determine the unauthorized use of gas intentional.  However, we deem PGW’s actions negligent.  

With regard to the fourth factor regarding whether PGW made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future, 52 Pa. Code § 69.1201(c)(4), we find that a higher penalty is justified.  We conclude that PGW’s actions in this case fail to demonstrate that PGW has implemented appropriate internal procedures to ensure that attempts to and success of a meter reclamation are conducted in a timely manner.  The record in this proceeding indicates that while PGW attempted to reclaim the meter on March 18, 2010, it did not make any subsequent attempts to do so.  It was not until eight years later when PGW had initiated the abandonment process that PGW sent a technician back out to the property to try and gain access to the property and investigate.  And, the “investigation” appears to have been prompted by an anonymous unbilled usage tip.  Consequently, PGW’s procedures failed to address the circumstances of this Complaint in a timely manner.  
In Marcus Love, we assessed a civil penalty of $250 for each year PGW failed to investigate zero usage readings for a ratepayer, for the years 2009, 2010, 2011, and 2012, for a total civil penalty of $1,000.  Marcus Love at 8-9, 12-13.  Furthermore, in Marcus Love, we directed that PGW cease and desist from further violations of the Code, 66 Pa. C.S. §§ 101, et seq., and the Regulations of this Commission, 52 Pa. Code §§ 1.1, et seq.  Id. at 13.  

With regard to the fifth and sixth factors regarding the number of customers affected, the duration of the violation, and the compliance history of the Company, 52 Pa. Code §§ 69.1201(c)(5)(6), we note that the record in this case indicates that only the Complainant, Mr. Jones, was affected.  

With regard to the seventh factor, regarding whether PGW cooperated with the Commission’s investigation, 52 Pa. Code § 69.1201(c)(7), we find that this factor is not relevant because this proceeding was initiated by a complaint and not a Commission investigation.  Thus, this criterion works neither to mitigate nor to aggravate the penalty to be imposed.  Id.

With regard to the eighth factor pursuant to 52 Pa. Code § 69.1201(c)(8), involving the amount of a civil penalty necessary to deter future violations, we find that a higher penalty is justified.  We believe a $2,000 civil penalty for PGW’s failure to address this issue in a more expeditious manner is warranted in this case.  Here, similar to Marcus Love, we shall assess a civil penalty of $250 for each year PGW failed to attempt to reclaim the meter at the Service Address from March 2010 to March 2018.[footnoteRef:16]  See Marcus Love at 8-9, 12-13  [16:  	The $2,000 amount is determined by $250 per year x 8 years = $2,000. ] 


With regard to the ninth factor pursuant to 52 Pa. Code § 69.1201(c)(9) or past Commission decisions in similar situations, we note that PGW does not have a history on this specific issue in which the Commission has rendered a decision.[footnoteRef:17]   [17:  	Marcus Love, et al., involved instances whereby PGW did not timely investigate zero consumption readings from a meter.  In the present matter, the meter at issue is of pre-AMR vintage, and service was discontinued to the Service Address on or about 1992.  ] 


Lastly, with respect to the tenth criterion regarding other relevant factors, we find none were suggested or considered other than those factors previously discussed.  

In view of the circumstances of this case, to the extent that we find the evidence establishes that PGW failed to provide reasonable and adequate service in its failure to timely address the meter reclamation as well as the abandonment process and thus finding the unauthorized gas usage, we shall assess a civil penalty against the Company.  

Consistent with the above, we conclude PGW shall be assessed a civil penalty of $2,000 for failure to provide safe and adequate utility service, consistent with 52 Pa. Code § 69.120 and 66 Pa. C.S.§ 3301.

Conclusion

Based on the foregoing, we shall deny the Exceptions of the Complainant and adopt the Initial Decision, as modified by this Opinion and Order; THEREFORE,
  
			IT IS ORDERED:

1. That the letter-Exceptions filed by Lawrence Jones on August 29, 2019, to the Initial Decision issued August 21, 2019, at Docket No. C-2019-3007984 are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge F. Joseph Brady issued August 21, 2019, at Docket No. C-2019-3007984 is adopted, as modified, consistent with this Opinion and Order.

3. That, within thirty (30) days from the entry date of this Opinion and Order, Philadelphia Gas Works is hereby directed to pay a civil penalty of $2,000, pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S. §§ 3301 and 3315, payable by certified check or money order, to “Commonwealth of Pennsylvania” and sent to: 

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA  17120

4. That Philadelphia Gas Works cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., and the Regulations of this Commission, 52 Pa. Code §§ 1.1, et seq.

5. That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.

6.	That the proceeding at Docket No. C-2019-3007984 be marked closed. 

[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  July 16, 2020

ORDER ENTERED:  July 16, 2020
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