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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



City of Uniontown					:		
							:
v.						:		C-2020-3017829
							:
Southwest Pennsylvania Railroad Company		:		
					


PREHEARING ORDER

		On April 25, 2019, Southwest Pennsylvania Railroad Company (“SWP”) filed an application for approval to abolish eight at-grade crossings in the City of Uniontown, Fayette County.[footnoteRef:1]  An initial field investigation was convened on July 11, 2019.  On September 10, 2019, the Bureau of Technical Utility Services, Rail Safety Section, requested the matter be referred to the Office of Administrative Law Judge for a hearing. [1:  	This Application is docketed at A-2019-3009552.] 


		On February 6, 2020, the City of Uniontown filed a Complaint against SWP, requesting abolition of the entirety of the rail line identified in SWP’s Application, including the portions of the tracks running down Beeson Avenue.  The City of Uniontown also requested that the Complaint be consolidated with the application proceeding.  By email the same day, the parties requested that the litigation schedule for the application proceeding be suspended and that a prehearing conference be convened to discuss the disposition of both matters.

		On February 27, 2020, SWP filed an Answer and New Matter.  On February 27, 2020, SWP also filed Preliminary Objections to the City of Uniontown’s Complaint, averring that neither the City of Uniontown nor the Commission identified the public utilities located under Beeson Avenue and within SWP’s right-of-way property or included them as additional respondents.  

		On March 5, 2020, the City of Uniontown filed a response to SWP’s Preliminary Objections, advising, inter alia, that after a diligent inquiry, the city of Uniontown determined that the following utilities have or may have rights-of-way, facilities, infrastructure, or otherwise operate within the subject portion of Beeson Avenue in the crossing identified in the City’s Complaint: Columbia Gas of Pennsylvania (“Columbia”), Pennsylvania American Water Company (“PAWC”), Verizon, Atlantic Broadband Enterprise, LLC (“Atlantic”), and West Penn Power Company (“WPP”) (collectively, “Additional Utilities”).  

		On March 5, 2020, the City of Uniontown also filed a reply to SWP’s New Matter.

		By Notice issued May 12, 2020, the Commission scheduled a prehearing conference scheduled for July 15, 2020.   

		The parties filed prehearing memoranda on July 14, 2020.

		A prehearing conference was convened on July 15, 2020, as scheduled.  It was held in conjunction with a prehearing conference for SWP’s application.  The Counsel for SWP, PennDOT, the City of Uniontown, Fayette County, and the I&E appeared.  None of the Additional Utilities appeared.  The parties discussed, inter alia, the litigation schedule, SWP’s Preliminary Objections, and the City of Uniontown’s motion to consolidate the Complaint proceeding with the application proceeding. 
 
Service List

		As of the date of this Order, the entities named above are the only parties involved in this case.  
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In their respective prehearing memoranda, the parties identified various issues they may wish to pursue.  The reader is directed to these documents to review a recitation of these issues.  Additional issues may arise as the discovery process unfolds.

SWP’s Preliminary Objections
		
		In its Answer to SWP’s Preliminary Objections filed March 13, 2020, the City of Uniontown advised it served its Complaint upon the Additional Utilities.  At the July 15, 2020, prehearing conference, Counsel for SWP advised there was no objection to the preliminary objections being dismissed as moot.  The preliminary objections filed by SWP on February 27, 2020, are hereby dismissed as moot.

Litigation Schedule

		As discussed at the July 15, 2020, prehearing conference, the parties agreed upon the following litigation schedule:

	Date
	Event

	October 13, 2020
	Parties Conclude Discovery

	November 17, 2020
	Written Direct Testimony of All Parties Due In-Hand

	December 23, 2020
	Written Rebuttal Testimony Due In-Hand

	January 23, 2021
	Witness Schedule Due[footnoteRef:2] [2:  	The parties agreed that the witness schedule should be due three days prior to the hearing.  January 23, 2021 is three business days prior to January 26, 2021. ] 


	January 26 and 27, 2021
	Technical Evidentiary Hearings and oral rejoinder[footnoteRef:3] [3: ] 



	
		The parties are reminded of the Commission’s requirements for the preparation and filing of written testimony.  52 Pa.Code §§ 5.412 and 5.412a.  Written testimony must be accompanied by all exhibits to which it relates.  Technical terms and concepts are to be clearly defined and explained in the testimonies and briefs.  No written testimony will be admitted into evidence unless accompanied by a verification or affidavit of the witness. 
Parties serving prepared testimony in proceedings pending before the Commission pursuant to 52 Pa.Code § 5.412(f) shall be required, within thirty (30) days after the final hearing in an adjudicatory proceeding to either eFile with or provide to the Secretary’s Bureau a Compact Disc (CD) containing all testimony furnished to the court reporter during the proceeding, consistent 52 Pa.Code § 5.412a.  
The above-stated dates are in-hand dates for service on the parties and the presiding ALJs.  The presiding officers may be served solely by email.  The email addresses of the presiding ALJs are edevoe@pa.gov and malong@pa.gov.  The parties do not need to follow electronic service upon the presiding officers with hard copies.

All filings made with the Commission’s Secretary’s Bureau must be e-filed.

Hearings will begin promptly at 10:00 a.m. on January 26, 2021, and January 27, 2021.  The parties must confer before commencement of the hearings to schedule their witnesses so as to avoid “holes” or “dead time” during the hearings.  In the event that a partial settlement is achieved the parties should be prepared to proceed on the first scheduled day of hearing to present evidence on the non-resolved issues.
 		
Consolidation

The parties addressed the City of Uniontown’s request to consolidate the Complaint at C-2020-3017829 with the Application at A-2019-3009552.  After hearing argument from the parties, the presiding officers denied the City of Uniontown’s request to consolidate the proceedings.  The parties agreed, however, to follow the same litigation schedule for both cases.

Discovery

		The parties shall engage in informal discovery whenever and wherever possible in an attempt to resolve any discovery disputes amicably.  52 Pa.Code § 5.322.  If this process fails, the parties have recourse to the Commission’s procedures for formal discovery, as herein modified.  52 Pa.Code §§ 5.321, et seq.  The parties must not send the presiding officers discovery material or cover letters, unless attached to a motion to compel.  All motions to compel must contain a certification of counsel of the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, the presiding officers will contact the parties and direct them to pursue informal discovery.

		As discussed at the prehearing conference on July 15, 2020, none of the parties requested any modifications to the Commission’s discovery rules.

Settlement and Stipulations

		The parties are reminded it is the Commission’s policy to encourage settlements.  52 Pa.Code § 5.231(a).  The parties are strongly urged to seriously explore this possibility. 

		If settlement is not feasible, the parties are encouraged to stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve precious administrative hearing resources.  52 Pa.Code §§ 5.232 and 5.234.  All stipulations entered into by the parties must be reduced to writing, signed by the parties to be bound thereby, and moved into the record during the hearings in this case.  An exception to this requirement may occur when circumstances of time and expediency warrant.  If so, an oral presentation of a stipulation is permissible, if it is followed by a reduction to writing as herein directed.



Briefs

	A briefing schedule will be established at the conclusion of the evidentiary hearing.
  
		The parties must comply with 52 Pa.Code §§ 5.501, et seq., regarding the preparation and filing of briefs.  Page limitations on briefs will be discussed on or before the last day of hearing.  Where possible, the parties shall submit to the Presiding ALJ one hard copy of their briefs and one copy by email.  The electronic version of a brief must be prepared on an IBM compatible system in Microsoft Office Word 2010 format or in an earlier version of this software application.  If in doubt, please email the presiding officers for clarification.

Modification

		Any of the provisions of this Prehearing Order may be modified upon motion and good cause shown by any party in interest.


[bookmark: _Hlk6221482]Date:  July 20, 2020							/s/				
							Emily I. DeVoe
							Administrative Law Judge


									/s/				
							Mary D. Long
							Administrative Law Judge
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A-2019-3009552 - APPLICATION OF SOUTHWEST PENNSYLVANIA RAILROAD COMPANY FOR APPROVAL OF THE ABOLITION OF EIGHT RAIL HIGHWAY AT-GRADE CROSSINGS ALONG ITS UNIONTOWN INDUSTRIAL TRACK, AS IDENTIFIED IN EXHIBIT A, IN CITY OF UNIONTOWN FAYETTE COUNTY, PENNSYLVANIA.

C-2020-3017829 - CITY OF UNIONTOWN v. SOUTHWEST PA. RAILROAD COMPANY


Revised 07/20/20

ERIC M HOCKY ESQUIRE
CLARK HILL PLC
2001 MARKET STREET
SUITE 2620
PHILADELPHIA PA  19103
215.640.8500
ACCEPTS E-SERVICE
Representing Southwest Pennsylvania Railroad Company


GINA M D'ALFONSO ESQUIRE
PENNDOT
OFFICE OF CHIEF COUNSEL
PO BOX 8212
HARRISBURG PA  17105-8212
717.787.3128
ACCEPTS E-SERVICE


KAYLA L ROST ESQUIRE
PA PUC BUREAU OF INVESTIGATION & ENFORCEMENT
400 NORTH STREET
HARRISBURG PA  17120
717.787.1888
ACCEPTS E-SERVICE


TIMOTHY WITT ESQUIRE
UNIONTOWN SOLICITOR
WATSON MUNDORFF BROOKS & SEPIC LLP
720 VANDERBILT ROAD
CONNELLSVILLE PA  15425-6218
Via e-mail only due to Emergency Order at M-2020-3019262
TimWitt@wmblaw.com





JOHN M PURCELL ESQUIRE
FAYETTE COUNTY SOLICITOR
JOHN M PURCELL PC
55 EAST CHURCH ST 
UNIONTOWN PA  15401
724.437.2711
ACCEPTS E-SERVICE





