BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pamela Arnold				 		:
							:
	v.						:		C-2019-3014304
							:
Verizon Pennsylvania LLC	 			:



ORDER DENYING MOTION TO REOPEN THE RECORD

		This Order is issued pursuant to the authority granted to presiding officers under the Commission’s regulations at  52 Pa. Code § 5.483 and 52 Pa. Code § 5.571(d)(1).

HISTORY

		On November 7, 2019, Pamela Arnold (Complainant) filed a formal Complaint alleging that Verizon Pennsylvania LLC (Verizon) had failed to provide reasonable and adequate service with respect to a transfer of service order in May, 2019 (the “move order”).  Complainant alleged that Verizon had failed to accomplish the transfer of service between residences in a timely and competent fashion.  Complainant also alleged that she had been repeatedly lied to and put off by Verizon employees  when she tried to have Verizon correct the situation.

		On December 4, 2019, Verizon filed an Answer in which it admitted to errors in executing the move order but asked that this matter be referred to the Commission’s Mediation Unit.

		On December 5, 2019, Chief Administrative Law Judge Charles E. Rainey, Jr., issued an Interim Order referring this matter to mediation.  The attempt to resolve the Complaint through mediation was ultimately not successful.

		On February 12, 2020, a hearing Notice was issued setting a formal telephonic hearing in this matter for March 21, 2020.

		On February 25, 2020, I issued a standard form prehearing Order.

		On March 17, 2020, a hearing cancellation Notice was issued due to the closure of the Commission’s Harrisburg office as a result of the 2020 Pandemic.

		After several more cancellations and re-schedulings, this case was heard telephonically on June 10, 2020.  Complainant appeared and presented testimony.  Verizon was represented by Suzan Paiva, Esquire, who presented the testimony of Lisa Morse, Verizon’s Manager of State Government Affairs.  The record closed on that date.  A fifty-two page transcript was filed with the Secretary of the Commission on June 30, 2020.

		On June 10, 2020, Complainant contacted me by email and informally moved to reopen the record for the receipt of additional testimony.

		On June 15, 2020, after a discussion between the parties, Complainant renewed her request which I accepted for determination as a Motion to Reopen the Record.

		On July 10, 2020, Verizon filed an Objection to the Motion.

		On July 14, 2020, Complainant filed a reply to Verizon’s Objection.

		On July 16, 2020, at my direction, Complainant provided me with a summary of proposed testimony and exhibits related to her Motion.

DISCUSSION
		Complainant is seeking to reopen the record in this proceeding to submit additional evidence and to make further argument.  Complainant wishes to have the record reopened in order to rebut Verizon’s contention that the problems surrounding the move order and the related conduct of its employees towards Complainant was an isolated incident.  In other words, Complainant wants to attempt to rebut an assertion made by Verizon in its own defense.  As Complainant stated in an email to me dated July 16, 2020:
I intended to rebut Verizon’s claim of a unique incident by recounting similar treatment I had suffered a few years earlier during an attempt to add long distance service to my phone. The detail that stood out in my memory was that I was flat out lied to about the price of my new service. I honestly don’t remember if I gave Ms. Paiva the detail of that lie, but it was that I had asked several times if the price I was given included taxes and fees and was told several times that it did. It didn’t.  When I went through my records to recall the details of that interaction, I discovered that the entire transaction was more complicated and, in fact, included even more of the disrespectful, dishonest, and incompetent behavior on   Verizon’s part than I remembered.  I also discovered two more incidents that, while less egregious, had similar hallmarks of the kind of behavior I wish to testify to . . . . I have 4 separate incidents, two involving DSL internet, and two involving adding long distance service.

		The controlling procedural regulations in this issue are as follows: 
§ 5.431. Close of the record.
(a)  The record will be closed at the conclusion of the hearing unless otherwise directed by the presiding officer or the Commission. 
(b)  After the record is closed, additional matter may not be relied upon or accepted into the record unless allowed for good cause shown by the presiding officer or the Commission upon motion.
52 Pa. Code § 5.431
[bookmark: _Hlk45722401]		The Commission’s regulation at 52 Pa. Code § 5.571 permits the reopening of a matter prior to a final decision.  The regulation states, in pertinent part:
 (a)  At any time after the record is closed but before a final decision is issued, a party may file a petition to reopen the proceeding for the purpose of taking additional evidence. 
[bookmark: _Hlk45722692] (d)  The record may be reopened upon notification to the parties in a proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding. 
    (1)  The presiding officer may reopen the record if the presiding officer has not issued a decision or has not certified the record to the Commission. 
[bookmark: _Hlk45723460]52 Pa. Code § 5.571 (emphasis added).
		Thus, it is left to the presiding officer to determine whether to allow reopening under the criteria of 52 Pa. Code § 5.571(d), which is, itself, a “reasonableness” standard.

		There has already been an evidentiary hearing in this case during which both parties ably presented their view of the case.  From the perspective of a presiding officer, reconvening for the purpose of taking additional testimony must be based on the material change in the facts or law contemplated by Section 5.571(d).

		I have reviewed the Complaint originally submitted in this matter by Ms. Arnold in the context of the evidentiary hearing as well as a summary of her proposed additional testimony that she provided to counsel for Verizon and then to me, which is described above.  The original Complaint deals with a “move order,” of telephone service between two addresses on Lester Road in Equinunk, Pennsylvania in May, 2019, and Complainant’s related communications with Verizon's employees.  Specifically, the Complaint sets forth “incompetence,” and “failure to provide service,” as the basis of her Complaint. Thus, this is a “quality of service” Complaint under Section 1501 of the Public Utility Code which states, in pertinent part:

[bookmark: _Hlk45804495]§ 1501. Character of service and facilities.
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.
66 Pa. C.S. § 1501
		Complainant has the burden of proving that Verizon violated this section of the Code.  

		Complainant has now moved to reopen the record to present evidence with respect to her dealings with Verizon prior to the move order and the behavior of Verizon employees, characterizing that behavior as, “ . . . disrespectful, dishonest, and incompetent behavior on Verizon’s part.”

		For its part, Verizon filed an Answer to the original Complaint and an Objection to the Motion to Reopen.  Verizon objects to reopening, arguing that the new evidence Ms. Arnold seeks to offer relates to issues with the billing for her long distance service plan from Verizon Long Distance from September of 2015 to September of 2016, and an issue with the speed of her DSL service in April and August of 2016.  Verizon set forth the following specific objections: (1) these issues were not raised in the Complaint and do not relate to the only issue that was raised in the case; (2) based on the documents provided by Ms. Arnold, these issues with long distance billing and DSL speed occurred between September of 2015 and September of 2016.  Therefore, any claim for civil penalties or other relief relating to these issues is barred by the statute of limitations. Citing 66 Pa. C.S. § 3314; (3) these issues have no relevance to the current dispute and are not related to a move order falling out of the automated order processing system, which was the issue that Verizon’s witness testified about; (4) even if there was probative value to the proposed testimony, it is outweighed by a danger of unfair prejudice, confusion of the issues and considerations of undue delay or waste of time. Citing 52 Pa. Code § 5.401; Pa. Rule of Evidence 403; and, (5) finally, to the extent 52 Pa. Code § 5.431 applies, good cause does not exist to reopen the record to receive this evidence.

		In responding to the Objection, Complainant makes the following statements: (1) my complaint (original attached) is not about the erroneous order itself, but rather their        response to it, which was disrespectful, dishonest, and incompetent; (2) I am not claiming any civil penalties or relief concerning billing or DSL speed, therefore, the statute of limitations is irrelevant; (3) my issues are directly relevant to the current dispute. Again, the “current dispute” is about Verizon’s treatment of me in handling the mistake they made, not the incident that precipitated that treatment; (4) I couldn’t have known before the hearing what Verizon’s response would be. Now that I know, I should have the right to address it. (5) Verizon opened the door to this submission of additional evidence by claiming, “this is a rare occurrence.”

		The most telling statement by Complainant in seeking to reconvene the hearing is this: “The ‘current dispute’ is about Verizon’s treatment of me in handling the mistake they made, not the incident that precipitated that treatment.”  This is not accurate. The original Complaint is focused on the allegation of a poor quality of service issue with respect to the move order.  That is the allegation, and that is what Complainant details in her Complaint and what she testified to at hearing.  The Complaint and Complainant’s testimony are focused on, “incompetence and failure to provide service,” relative to the move order.

		Verizon is correct in its Objections, and they must be sustained.  Upon reviewing the original Complaint and the transcript of the hearing in this matter, Complainant is not only seeking to rebut a contention by Verizon, she is de facto seeking to expand her Complaint by raising prior dealings with Verizon and the alleged conduct of Verizon employees as an issue coequal to that of the facts surrounding the move order.  I see nothing that would have provided notice to Verizon that the matters that Complainant now proposes to add to the record were identified as issues in the original Complaint.  

		In her reply to Verizon’s Objection to Reopening, Complainant states: “My complaint is not in regard to these issues, but to a pattern of behavior that Verizon denies exists, and which the testimony I seek to introduce will support.”  Complainant, however, has already testified with respect to the conduct of Verizon employees relative to the move order.  

		Hearings are not reconvened to allow parties to buttress their case or to raise new allegations.  The reopening will not be allowed so that Complainant may present further evidence with respect to Verizon’s contention.  To grant the Petition to Reopen would be to allow Complainant not merely to reopen the hearing for the receipt of new evidence but to use that reopening as an opportunity to amend her original Complaint by raising new allegations.[footnoteRef:1]  Complainant has stated in an email responding to the undersigned on July 16, 2020, that she went back through her records looking for additional instances of what she regards as the unreasonable behavior of Verizon’s employees.  Setting aside whether what she found would be admissible as evidence, these matters could have been found and made part of the original Complaint before it was filed.  Therefore, it is not reasonable to allow Complainant to amend and expand the Complaint, now. [1: 	A formal complaint must set forth "the act or thing done or omitted to be done" by a public utility "in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission." 66 Pa. C.S. § 701; 52 Pa. Code § 5.22(a)(4).] 


	 	It is absolutely essential as a matter of due process of law that a Respondent have available, prior to hearing, a precise definition of the allegations leveled against it and to which it must respond. 

		At this point, the hearing having been held and testimony taken from the Complainant and Verizon's witnesses, I see no reasonable basis to further expand this matter by allowing a reopening of the record to include what is, essentially, new and overly broad allegations by Complainant against Verizon.  Further, even if such a reopening would be granted, any testimony given would only be relevant to Complainant’s already established dissatisfaction with Verizon, not with respect to the move order, and would be offset by her own inconsistent criticism of, and then satisfaction with, Verizon employees that Complainant stated during her testimony. 

		Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. Pub. Util. Comm’n., 479 A.2d 10 (Pa.Cmwlth 1984).  This due process requirement is satisfied when the parties are provided with notice and an opportunity to be heard.  Id.  Complainant was afforded notice and an opportunity to be heard with respect to the allegations in her original Complaint, and she was heard.  What Complainant is requesting is impermissible in that she wishes to now raise allegations that should have been included in her original Complaint, and she also seeks to present evidence which she could have presented at hearing through due diligence during the preparation of her case.

CONCLUSION
		As there is no reason to believe that conditions of fact or of law in this matter have so changed as to require, or that the public interest requires, the reopening of the proceeding Verizon’s Objection is sustained, and Complainant’s Motion to Reopen is denied.  An Initial Decision will be prepared and served on the parties.


Date:  July 20, 2020					_______/s/______________________
							Dennis J. Buckley
							Administrative Law Judge
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