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INTERIM ORDER  #13 
MOTION TO STRIKE
On June 11, 2020, the Complainants, Agnes and Steve Atuahene, filed a Motion to Strike the Main Brief (Motion) filed by PECO Energy Company (PECO or Respondent) alleging PECO failed to comply with the content requirements of a brief as provided by the Order at this docket dated February 20, 2020.  The Complainants stated, “fatal irregularities and defects apparent on the face of the record.”  Motion at 1.

The Complainants point out that the February 20, 2020 Briefing Order stated, 

The Briefs may contain proposed findings of fact and proposed conclusions of law as the content of the appendices to the brief.  The parties are to use their discretion as to whether to include in the appendices proposed ordering paragraphs.  Other matters regarding the form and content of the briefs should comply with 52 Pa.Code §§ 5.501 and 5.502, which is attached as an Appendix to this Order.

Motion at 2, paragraph 5 (emphasis as stated).

The Complainants also highlight ordering paragraph four in the February 20, 2020 Briefing Order, which states, “All matters not otherwise mentioned regarding the format, content and procedure for filing of briefs are to be performed pursuant to 52 Pa.Code §§ 5.501, 5.502.”  Motion at 2-3, paragraph 6.

The Complainants state the Respondent’s Main Brief failed to contain the following four aspects of content: 
(1) any proposed findings of fact;
(2) any proposed conclusions of law;
(3) a table of authorities or citations; and
(4) a summary argument.  
Complainants Memorandum of Law in Support of Motion to Strike at 3.  The Complainants argue these omissions are fatal to the submitted Main Brief of the Respondent.  Id.  The Complainants assert that the record for proper brief filing is not self-sustaining.  Id, at 4.  The Complainants conclude that failed compliance by the Respondent with 52 Pa.Code § 5.501 satisfies the legal requirement to strike the Respondent’s brief.  Motion at 3, paragraph 9.

On June 26, 2020, the Respondent filed an Answer to the Motion (Answer).  
The Respondent rebuts the assertion of the Complainants emphasizing that the instruction regarding the proposed findings of fact and proposed conclusions of law included the word, “may.”  Answer at 1.  PECO argues that this content was not mandatory, but optional and it opted not to include these items in its submission.  Answer at  1-2.  The Respondent avers that its Main Brief which included an introduction, factual history, legal argument and conclusion is in compliance with 52 Pa.Code § 5.501.  Answer at 2.  The Respondent argues that its Main Brief is just 11 pages, and therefore, 52 Pa.Code § 5.501(d) regarding a table of authorities or citations is not applicable.  52 Pa.Code § 5.501(d) applies only when the submitted brief is 20 or more pages.  Answer at 3.
The Respondent asserts that the Complainants do not state how the Respondent’s Main Brief is not in compliance with 52 Pa.Code § 5.502.  The Respondent contends that the relief requested should therefore be denied regarding non-compliance with 52 Pa,Code § 5.502 for failure to state a claim.  Answer at 4.  Nevertheless, the Respondent asserts that it did satisfy the service requirements in 52 Pa.Code § 5.502 regarding the Main Brief filed on May 22, 2020.  Id, 4-5.  Similarly, the Respondent also states that the Complainants omit the legal requirements that were  allegedly violated to satisfy the standard to strike PECO’s Main Brief.  Answer at 5.  

The Respondent concludes that the Complainants have misapplied the regulation and the February 20, 2020 Briefing Order reading into them requirements that do not exist.  Answer at 5.  Thus, the Respondent requests that Motion be denied in its entirety.  Id.
The Motion is ripe for ruling.

Applicable Regulations   
52 Pa.Code § 5.103 states,
§ 5.103 Motions

 (a)  Scope and content. A request may be made by motion for relief desired, except as may be otherwise expressly provided in this chapter and Chapters 1 and 3 (relating to rules of administrative practice and procedure; and special provisions). A motion must set forth the ruling or relief sought, and state the grounds therefor and the statutory or other authority upon which it relies.

 (b)  Presentation of motions. A motion may be made in writing at any time, and a motion made during a hearing may be stated orally upon the record, or the presiding officer may require that an oral motion be reduced to writing and filed separately. Written motions must contain a notice which states that a responsive pleading shall be filed within 20 days of the date of service of the motion.

 (c)  Response to motions. A party has 20 days from the date of service within which to answer or object to a motion, unless the period of time is otherwise fixed by the Commission or the presiding officer.

 (d)  Rulings on motions.

   (1)  The presiding officer is authorized to rule and will rule upon motions:

     (i)   Not formerly acted upon by the Commission prior to the commencement of the hearing where an immediate ruling is essential in order to proceed with the hearing.

     (ii)   Filed or made after the commencement of the hearing and prior to the submission of a decision in the proceeding.

   (2)  A motion made during the course of hearing, which if granted would otherwise dispose of parties’ rights, should be acted upon by the presiding officer prior to taking further testimony if, in the opinion of the presiding officer, the action is warranted.

   (3)  If a motion involves a question of jurisdiction, the establishment of a prima facie case or standing, the presiding officer may render a final determination with regard to a motion  prior to the termination of hearings by issuing an initial or recommended decision.

It is noted that the Complainants’ Motion did not contain a notice to plead in compliance with 52 Pa.Code § 5.103(b), supra.  

52 Pa.Code § 1.2 states,

§ 1.2. Liberal construction

 (a)  This subpart shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable. The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.

 (b)  The singular includes the plural, and the plural, the singular. Words used in the masculine gender include the feminine and neuter. Words used in the past or present tense include the future.

 (c)  The Commission or presiding officer at any stage of an action or proceeding may waive a requirement of this subpart when necessary or appropriate, if the waiver does not adversely affect a substantive right of a party.

 (d)  These liberal construction provisions apply with particularity in proceedings involving pro se litigants.

The Complainants in this matter are pro se litigants.  The Respondent answered the tendered Motion on June 26, 2020.  There is no adverse effect to the substantive rights of the Respondent because there was no notice to plead filed with the Motion.  Moreover, to address this matter as presented will secure a just, speedy and inexpensive determination effectively using the resources, time and consideration of all parties involved.   Pursuant to 52 Pa.Code § 1.2(a), (c) and (d), supra, I find it appropriate to address this matter as presented by the Complainants.  

Disposition

52 Pa. Code §§ 5.501 and 5.502 state,

§ 5.501. Content and form of briefs.

 (a)  Briefs must contain the following:

   (1)  A concise statement or counter-statement of the case.

   (2)  Reference to the pages of the record or exhibits where the evidence relied upon by the filing party appears.

   (3)  An argument preceded by a summary. The party with the burden of proof shall, in its main or initial brief, completely address, to the extent possible, every issue raised by the relief sought and the evidence adduced at hearing.

   (4)  A conclusion with requested relief.

 (b)  Briefs must also contain the following, if and as directed by the presiding officer:

   (1)  A statement of the questions involved.

   (2)  Proposed findings of fact with references to transcript pages or exhibits where evidence appears, together with proposed conclusions of law.

   (3)  Proposed ordering paragraphs specifically identifying the relief sought.

 (c)  Exhibits should not be reproduced in the brief, but may, if desired, be reproduced in an appendix to the brief.

 (d)  Briefs of more than 20 pages must contain on their front leaves a table of contents with page references and a table of citations, which may be prepared without pagination.

 (e)  Briefs must be as concise as possible and, except for briefs in rate cases, be limited to 60 pages in length, unless some other limitation is imposed or allowed by the presiding officer. The length of briefs in rate cases will be controlled by the presiding officer.

 (f)  Subsections (a)—(e) supersede 1 Pa. Code § 35.192 (relating to content and form of briefs).

§ 5.502. Filing and service of briefs.

 (a)  Service. Copies shall be served on the parties in accordance with § 1.59(b) and (c) (relating to number of copies to be served).

 (b)  Number of copies.
   (1)  Paper filing. An original of a brief shall be filed with the Commission under § 1.4 (relating to filing generally).

   (2)  Electronic filing.

     (i)   When the brief, including attachments, is 250 pages or less and does not exceed 5 megabytes, the filing user may file one electronic copy of the brief with the Commission and is not required to file a paper copy.

     (ii)   When the brief, including attachments, exceeds 250 pages but does not exceed 5 megabytes, the filing user may file one electronic copy of the brief and shall also file an original of the brief in paper form. The original shall be filed no later than 3 business days after the electronic filing is made. The filing date for the brief in paper form for purposes of this section will be determined in accordance with § 1.11(a)(1)—(3) (relating to date of filing).

   (3)  Voluminous briefs. When the brief, including attachments, exceeds 5 megabytes, in addition to filing the requisite number of hard copies in accordance with subsection (b)(1), a CD-ROM or DVD containing the brief and an index to the brief shall be filed with the Commission.

 (c)  Filing of briefs in nonrate proceedings.

   (1)  Initial brief. An initial brief shall be filed by the party with the burden of proof except as provided by agreement or by direction of the presiding officer.

   (2)  Response brief. A party may file a response brief to the initial brief.

 (d)  Filing of briefs in rate proceedings.

   (1)  Main brief. A main brief may be filed by a party except as provided by agreement or by direction of the presiding officer.

   (2)  Reply brief. A party may file a reply brief to a main brief regardless of whether the party filed a main brief.

 (e)  Filing of amicus curiae briefs. A person interested in the issues involved in a Commission proceeding, although not a party, may, without applying for leave to do so, file amicus curiae briefs in regard to those issues. Unless otherwise ordered, amicus curiae briefs shall be filed and served in the manner and number required and within the time allowed by this section, absent good cause.

 (f)  Deadlines. Initial briefs, main briefs, responsive briefs and reply briefs shall be filed and served within the time fixed by the presiding officer. If no specific times are fixed, initial briefs or main briefs shall be filed and served within 20 days after the date of service of notice of the filing of the transcript and responsive briefs or reply briefs shall be filed within 40 days after date of service of the notice of the filing of the transcript.

 (g)  Late-filed briefs. Briefs not filed and served on or before the dates fixed therefore will not be accepted, except by special permission of the Commission or the presiding officer as permitted under § 1.15 (referring to extensions of time and continuances).

The Complainants assert that the Respondent’s Main Brief does not contain any of the following four items:

(1) proposed findings of fact;

(2) proposed conclusions of law;

(3) a table of authorities or citations; and
(4) a summary argument.
Complainants Memorandum of Law in Support of Motion to Strike at 3.  


The Complainants are correct regarding the first three items.  However, the Respondent is correct that the February 20, 2020 Brief Order does not make it mandatory to include the first two items.  It is true that the February 20, 2020 Order could have been more clearly written. If the February 20, 2020 Order stated that the proposed findings of fact and proposed conclusions of law are to be included in the brief but only in the appendix to the brief, the Complainants would prevail in the Motion.  Nevertheless, the February 20, 2020 Order does not word the instruction that clearly.  



The interpretation presented by the Respondent that the February 20, 2020 Order states “may” include the first two items, and therefore, does not require these items is reasonable.  Consequently, the Respondent successfully rebuts the allegations of the Complainants in their Motion regarding the first two items, and therefore, the Respondent prevails.  The Motion to Strike the Respondent’s Main Brief because it does not contain proposed findings of fact or proposed conclusions of law is denied on the basis that these items, proposed findings of fact and proposed conclusions of law, are not mandatory.


Regarding the third item, the Respondent’s Main Brief does not contain a table of authorities or citations, 52 Pa.Code § 5.501(d) only requires this item if the Main Brief is at least 20 pages.  Respondent is correct.  Since the Respondent’s Main Brief is less than 20 pages (in fact the total number of pages is 11), there is no mandate to include a table of authorities or citations.  Thus, the Complainants’ Motion is denied regarding the alleged failure to include a table of authorities or citations in the Respondent’s Main Brief.

The last item, “ a summary argument” is finessed by the Respondent.  It is true that there is no heading in the Respondent’s Main Brief entitled, “Summary Argument.”  However, the Respondent asserts that it provided a general summary of its argument and then a summary in the first paragraph under each sub-heading addressing specific issues in the Argument section of the Respondent’s Main Brief.  PECO Answer at 3.  
While it is customary for the briefs to have a heading entitled “Summary” or “Summary Argument,” there is nothing in the regulations that addresses how the summary is to be presented except that the summary is to precede the argument.  See 52 Pa.Code § 5.501(a)(3) supra. The method used by the Respondent to present the headings of sub-issues to the argument immediately followed by a paragraph summarizing its advocated point to the sub-issue is reasonable and complies with the Commission regulation at 52 Pa.Code § 5.501(a)(3).  Consequently, I do not find that the Respondent failed to include a summary argument as alleged by the Complainants in the Motion.  The Complainants’ Motion is denied regarding the allegation that the Respondent’s Main Brief omitted a summary argument because the brief contained summary arguments for each issue presented.
I do not see that the Complainants include in the Motion that the Respondent’s Main Brief violated 52 Pa.Code § 5.502.  Nevertheless, the Respondent included in its Answer that it has complied with the requirements of service of its Main Brief, which is the substance of the Commission regulation at 52 Pa.Code § 5.502.  I agree with the Respondent that it did not violate the Commission regulation in service of its Main Brief for this formal Complaint.

Conclusion

The Motion fails to show that the Main Brief of the Respondent violated Commission regulations 52 Pa.Code §§ 5.501 and 5.502, and therefore, the relief sought by the Complainants cannot be granted.
THEREFORE;

IT IS ORDERED:

1. That the Motion filed by the Complainants Agnes Atuahene and Steve Atuahene on June 11, 2020, to Strike the Main Brief of PECO Energy Company for failed compliance with Commission regulation at 52 Pa.Code § 5.501 is denied.
2. That the Main Brief of Respondent, PECO Energy Company, filed on May 22, 2020, in its entirety remains part of the record.
Date: July 27, 2020



/s/











Angela T. Jones
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