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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Stay Pending Judicial Review (Petition) filed on October 17, 2019, by Blue Pilot Energy, LLC (Blue Pilot or Company).  Through its Petition, Blue Pilot seeks to “[s]tay any application and enforcement . . .” of the final Order of the Commission entered July 19, 2018 (July 2018 Order) in the above-captioned proceedings pending judicial review.  See Petition at 1.  Prior to filing the instant Petition, on August 3, 2018, Blue Pilot filed a Petition for Reconsideration addressed to the merits of the July 2018 Order.  An Order denying reconsideration was entered July 11, 2019 (Reconsideration Order).[footnoteRef:1]   [1:  		Pursuant to Rule 1701 of the Pennsylvania Rules of Appellate Procedure, Pa. R.A.P. Rule 1701, the Commission must act to grant a petition for reconsideration within thirty days of the date of entry of the order for which reconsideration is sought, or otherwise lose jurisdiction to do so if a petition for review is timely filed.  Because the thirty-day period within which the Commission must act upon the Petition for Reconsideration in order to preserve jurisdiction was due to extend beyond the date for the issuance of an order on the merits, by Order entered August 9, 2018, we granted reconsideration, within the meaning of Pa. R.A.P. Rule 1701(b)(3), pending review of, and consideration on, the merits of the Petition for Reconsideration.] 


On October 28, 2019, the Office of Attorney General (OAG) and Office of Consumer Advocate (OCA) (OAG/OCA, collectively, Joint Complainants) filed an Answer in Opposition to the Petition requesting a stay of the July 2018 Order.

On consideration of the Petition and the positions of the Parties, we shall dismiss the Petition as untimely, consistent with the discussion in this Opinion and Order.

Background

This proceeding is a jointly-filed Formal Complaint (Complaint) prosecuted by the OAG and the OCA against Blue Pilot, as Respondent.  Interventions were noted by the Office of Small Business Advocate (OSBA) and the Commission’s Bureau of Investigation and Enforcement.[footnoteRef:2]   [2:  		The Retail Energy Supply Association (RESA) filed a Petition to Intervene or, in the Alternative, Motion for Leave to Accept Exception, and proffered an Exception for the Commission’s consideration in this matter.  The RESA Petition was denied, consistent with the discussion in the July 2018 Order.  See July 2018 Order at 78-81.] 

Blue Pilot is an Electric Generation Supplier (EGS) company that was licensed by the Commission according to the provisions of the Electricity Generation Customer Choice and Competition Act (Act), 66 Pa. C.S. §§ 2801-2812, effective January 1, 1997.  As noted in the Reconsideration Order, Blue Pilot no longer provides any EGS services in the Commonwealth of Pennsylvania based, in substantial part, on the determinations reached in the July 2018 Order. [footnoteRef:3]    [3:  		By Final Order dated March 14, 2016, the Commission suspended Blue Pilot’s license until final resolution of the Complaint.  This Order further directed that Blue Pilot could not enroll any new customers for the duration of the suspension.  The Commission noted that the suspension is effective until the Commission is assured that all obligations of Blue Pilot to Pennsylvania consumers and the Commonwealth have been properly met.  See July 2018 Order at 7. ] 


The OAG/OCA Complaint alleged, inter alia, that Blue Pilot intentionally engaged in several violations of the Commission’s Regulations applicable to EGS service providers and their operations in the Commonwealth of Pennsylvania.  See July 2018 Order at 9.  In particular, the Complaint raised five counts against Blue Pilot.  The Counts alleged were: (1) failing to provide accurate pricing information; (2) pricing that did not conform to disclosure statement; (3) making misleading and deceptive promises of savings; (4) lacking good faith in the handling of complaints; and (5) failing to comply with the Telemarketer Registration Act (TRA).  See July 2018 Order at 10.

The OAG/OCA Complaint made several requests for relief from the Commission, including, but not limited to: (1) suspension or revocation of Blue Pilot’s EGS license; (2) imposition of civil penalties; (3) an injunction preventing violations of the Consumer Protection Law (CPL); and (4) restitution to consumers.  July 2018 Order at 11.[footnoteRef:4]   [4: 		The restitution was described as refunds for all charges to Blue Pilot customers that were over and above the “price to compare” in the customers’ respective service territories from January 1, 2014 through the date of resolution of this matter, as well as any late, cancellation and/or termination fees and/or other such penalties charged to consumers as a result of the Blue Pilot’s charges and consumers leaving to obtain generation service elsewhere.  See July 2018 Order at 11, citing Initial Decision, infra, at 3, n. 2.] 


[bookmark: _Hlk499109964]The OAG/OCA Complaint resulted in a record based on evidentiary hearings conducted by presiding Administrative Law Judges (ALJs) Elizabeth H. Barnes and Joel H. Cheskis.[footnoteRef:5]  An Initial Decision authored by the presiding ALJs was issued in this matter on July 7, 2016.  Pursuant to the Commission’s Rules of Practice and Procedure, Exceptions to the Initial Decision and Replies to Exceptions were filed by the Parties.  The July 2018 Order granted, in substantial part, the relief sought by OAG/OCA and directed the following:    [5:  		Blue Pilot cross examined the Joint Complainants’ witnesses but did not offer or sponsor for inclusion in the record any witness testimony in response to the case presented by the Joint Complainants.  Blue Pilot, however, proffered five cross-examination exhibits which were entered into the record.  July 2018 Order at 17.] 


*          *          *

4.		That the Formal Complaint filed on June 20, 2014, by the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane and Tanya J. McCloskey, Acting Consumer Advocate, against Blue Pilot Energy, LLC, at Docket No. C-2014-2427655, is hereby sustained, in part, and dismissed, in part, consistent with the directives in this Opinion and Order.

5.		That the civil penalty of $2,554,000, which was recommended by the ALJs in the Initial Decision, is, hereby modified to $1,066,900, consistent with this Opinion and Order.
6.		That, in accordance with Section 3301 of the Public Utility Code, 66 Pa.C.S.  § 3301, within thirty (30) days of the date of entry of this Opinion and Order, Blue Pilot Energy, LLC, shall pay a civil penalty in the amount of One million sixty-six thousand dollars nine-hundred dollars ($1,066,900) by certified check or money order made payable to “Commonwealth of Pennsylvania” and sent addressed as follows:

*          *          *

8.		That Blue Pilot Energy, LLC is directed to pay the sum of $2,508,449, less the amounts previously refunded to its customers, into a Refund/Rebilling Pool, for the purpose of providing a rebilling credit to at least 2,516 consumers based on a rebilling of all charges that are determined to be over and above the Price-to-Compare of their respective electric distribution companies’ service territories for amounts that were charged from December 2013 through March 2014.

9.		That the Refund/Rebilling Pool amount in Ordering Paragraph No. 8, above, shall be paid to a designated agent identified by the Office of Attorney General and Office of Consumer Advocate, for subsequent disposition upon Commission Order within ninety (90) days after the entry of this Opinion and Order.

10.	That Blue Pilot, LLC, and its designated agents, employees, or assigns, shall fully and timely cooperate with Office of Attorney General, Office of Consumer Advocate by providing all customer information necessary to calculate each customer’s refund amount including billing rates, usage and addresses, as well as a full accounting of all refunds and bill credits provided to Pennsylvania customers so that an appropriate mitigation credit to eligible customers may be determined.

11.	That if any funds remain in the Refund/Rebilling Pool after issuance of the calculated rebilling credits to eligible customers, they shall be either be payable to or forwarded to the Pennsylvania Department of Treasury pursuant to unclaimed property requirements for the customers entitled to the refund.
*          *          *

13.	That any future electric generation supply license application from this Commission by the owners, officers, directors or managers of Blue Pilot shall be considered by this Commission in conjunction with any mitigating facts or circumstances addressed by said applicants with full disclosure to the Commission.

14.	That the Law Bureau and Office [Bureau] of Technical Utility Services take such appropriate action upon any viable security instrument pertaining to Blue Pilot Energy, LLC such that appropriate claims may be made against it, including, to the extent necessary, any and all legal process against the individual owners and officers of Blue Pilot, LLC as permitted under law.

15.	That if there are any active customers remaining with Blue Pilot, LLC who have not elected an alternative electric generation supplier said customers shall be switched back to their respective default service providers by their default service providers with no cancellation fees charged to the customers.

16.	That the request by the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane and Tanya J. McCloskey, Acting Consumer Advocate, for Electric Distribution Company hardship fund contributions is denied, consistent with this Opinion and Order.

July 2018 Order at 98-100.

As noted, on August 3, 2018, Blue Pilot filed a Petition seeking reconsideration of the July 2018 Order.  Reconsideration was denied by Order entered July 19, 2019.

On October 17, 2019, pursuant to Pa. R.A.P. 1781(a) and 52 Pa. Code § 5.572, Blue Pilot filed the instant Petition for Stay Pending Judicial Review.  Blue Pilot advises that a Petition for Review was filed on August 9, 2019 and docketed by the Commonwealth Court at No. 1054 C.D. 2019.  We take official notice that review of the dockets of the Commonwealth Court indicate that the appeal is “active.”

As noted in the ensuing discussion, below, by letter of October 10, 2019, directed to counsel for Blue Pilot and copied to the Commission, OAG and OCA advised that Blue Pilot filed a Petition for Review with the Commonwealth Court but did not, in conjunction therewith, request a stay and/or supersedeas of the Commission’s Orders.  See July 2018 Order, Ordering ⁋⁋ 6; 8-10.  Consequently, OAG and OCA informed Blue Pilot that the financial obligations as directed in the July 2018 Order for the remission of amounts to establish a “Refund/Rebilling Pool,” and payment of civil penalty, were not the subject of a stay or supersedeas.  Thus, the directives set forth in the July 2018 Order expired, October 9, 2019, and remained unpaid.  The October 10, 2019, letter demanded compliance. 

Discussion

A.	Positions of the Parties 

1. Blue Pilot

In the Petition, Blue Pilot makes the argument that its Petition meets the standards set forth in the case of Pa. PUC v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983) (Process Gas), for the following reasons, summarized: 
(1) Blue Pilot asserts that it is able to make a substantial case on the merits in support of its appeal based on the position that the Commission has, “[i]nterpreted BPE’s [Blue Pilot’s] contracts with retail customers, determined that BPE had breached those contracts and awarded damages to all affected customers of BPE during the relevant time period in the form of monetary refunds” (Petition at 2); 

(2) the July 2018 Order will cause Blue Pilot to incur irreparable harm by the payment of significant amounts of refunds and civil penalties by an EGS company that has terminated retail marketing in Pennsylvania in March 2014 and exited the Pennsylvania retail market one year later; also, based on the allegation that the Commission has exceeded its statutory authority, Blue Pilot argues, inter alia, that compliance with the Commission Order is irreparable harm, per se; (Petition at 4, citing Pa. PUC v. Israel, 356 Pa. 400, 406, 52 A.2d 317, 321 (1947);  

(3) the issuance of a stay pending appeal will not “substantially” harm OAG or OCA, whose interests on behalf of Blue Pilot’s former customers are monetary (Petition at 5); and

(4) the issuance of a stay pending appeal will not adversely affect the public interest as the stay is related to refunds and the payment of a civil penalty.  The loss of Blue Pilot’s appeal will result in the delay of refunds and/or a civil penalty being owed in the future (Petition at 5).

Blue Pilot does not reference, nor provide any justification for the timeliness of the Petition.[footnoteRef:6] [6:  		A Verification is attached to the Petition, signed by Raymond Perea, General Counsel, to Blue Pilot.
] 


2. OAG/OCA

As a threshold consideration, OAG/OCA assert that the Petition is untimely and should be dismissed.  The Joint Complainants point out that, on October 10, 2019, after the time period for compliance with the July 2018 Order lapsed, the Joint Complainants filed a Letter with the Secretary of the Commission and served it on counsel for Blue Pilot and other parties of record in the above-captioned docket.  In the October 10, 2019 Letter, the Joint Complainants demanded Blue Pilot’s compliance with the Commission’s Orders.  Answer at 3; 5-6.  It was only after the date of the letter that Blue Pilot filed its Petition requesting a stay of the July 2018 Order.  Id.  Additionally, the Joint Complainants further recognize that, in the Petition, Blue Pilot did not articulate any good cause or reason for the delay in seeking a stay of the July 2018 Order.[footnoteRef:7]  [7:  		The Joint Complainants further point out and cite 52 Pa. Code § 1.15, to note that Blue Pilot did not seek an extension of time in which to comply with 52 Pa. Code § 5.571.  Answer at 6.] 


Based on the foregoing, the Joint Complainants assert that, rather than entertain the Petition, the Commission should order Blue Pilot to immediately comply with the July 2018 Order by paying into an escrow fund both the amount owed for the civil penalty and the amount owed to fund the Refund/Rebilling Pool.  The Joint Complainants further request that Blue Pilot be directed to provide the necessary customer data for purposes of administering the Refund/Rebilling Pool.  See Answer at 3.  The Joint Complainants advise that they have taken the necessary steps to establish an escrow account in accordance with the July 2018 Order, ⁋ 9, to receive the funds for the Refund/Rebilling Pool.  OAG/OCA would be amenable to holding the Refund/Rebilling Pool funds in the Joint Complainants’ escrow account, if the Commission so desires.  Answer at 3, n.1.[footnoteRef:8] [8:  		See also Answer at 10-11.  OAG/OCA note that payment of funds into an escrow account pending an appeal was an issue that was present in Process Gas.  ] 

OAG/OCA additionally respond to the merits of the Petition, viz a viz, the standards of Process Gas.  Concerning the allegations of Blue Pilot that it meets the standard of demonstrating a likelihood of success on the merits, the Joint Complainants place heavy reliance on HIKO v. Pa. PUC, 163 A.3d 1079 (Pa. Cmwlth. 2017), appeal granted, 176 A.3d 235 (Pa. 2017); affirmed 209 A.3d 246 (Pa. 2019) (HIKO), to rebut the position of Blue Pilot that the Commission has acted in excess of its statutory authority in these Complaint proceedings.  The Joint Complainants counter the position of Blue Pilot regarding the Commission’s statutory authority and imposition of a civil penalty by advising that the EGS petitioner in HIKO made similar arguments which were rejected.  Answer at 10.

The Joint Complainants also respond to Blue Pilot’s argument that the conditions and circumstances of this proceeding meet the standards for a determination of irreparable harm.  OAG/OCA contend that this argument should be rejected.  OAG/OCA argue that, similar to the considerations that were present in Process Gas, the payment of funds into an escrow account negate a finding of irreparable harm and, in the present case, permit compliance with the July 2018 Order.

In response to the criterion of Process Gas regarding whether granting a stay would harm other interested parties, the Joint Complaints argue that, most importantly, Blue Pilot is not in compliance with its Licensing Order.[footnoteRef:9]  Pursuant to its Licensing Order, Blue Pilot, as other EGS companies, is required to post and maintain a bond concerning its operations in the Commonwealth of Pennsylvania.  On January 27, 2016, Blue Pilot allowed its bond to lapse and the bond was never renewed.  Answer at 12.  Thus, no effective bond is in place to guarantee Blue Pilot’s financial obligations under the Commission Orders.  Id. [9:  		In re: License Application of Blue Pilot, LLC for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as an Aggregator and Broker/Marketer of Retail Electric Power, Docket No. A-2011-2223888, (Order entered June 10, 2011) (Licensing Order).  ] 


Based on the foregoing, OAG/OCA note that there is a real financial harm for every day that customers (2,516) must wait to receive the refunds that they are due.  Blue Pilot is no longer operating in Pennsylvania.  Answer at 12-3, referencing Blue Pilot Petition at 10.  They argue that granting a stay would make it more difficult to obtain the necessary funds to redress these harms at the end of a lengthy appeal process.  And, further delay makes administration of the Refund/Rebilling Pool more difficult in terms of locating affected customers.  Id.   

Finally, the Joint Complainants reply that the grant of a stay would adversely affect the public interest.  They argue, in pertinent part, that, “[t]he public has an interest in prompt enforcement of Commission Orders, particularly where former customers have been victims of misleading and deceptive statements about savings on their electric bills.”  Answer at 14.  

B.		Disposition	


1. Burden of Proof

Blue Pilot filed the instant Petition on October 17, 2019, pursuant to Pa. R.A.P. 1781(a) and 52 Pa. Code 5.572.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), provides, in pertinent part, that “[e]xcept as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”  Blue Pilot, Petitioner herein, is the proponent of a rule or order from the Commission requesting the issuance of a stay of our July 2018 Order.  Blue Pilot, therefore, has the burden to establish the requisite elements in support thereof.  See Application of Artesian Water Pennsylvania, Inc. Pursuant to Chapter 21 of the Public Utility Code, for Approval of Affiliated Interest Agreement, Docket Nos. G-2019-3013770, et al (Order entered May 21, 2020); 2020 WL 2764479 (Pa.P.U.C.) (Application of Artesian Water ) and citations therein.

2. Timeliness of Petition

The procedures to obtain relief following the entry of a final Commission Order are found at 52 Pa. Code § 5.572.  Specifically, petitions for a stay/supersedeas, must “specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.”  52 Pa. Code § 5.572(a).  

Subsection ‘c’ of the applicable provision of the Commission Regulation, 52 Pa. Code § 5.572(c), further requires that such a petition be filed within fifteen (15) days of the entry of a final Commission order:

Petitions for reconsideration, rehearing, reargument, clarification, supersedeas or others shall be filed within 15 days after the Commission order involved is entered or otherwise becomes final.

52 Pa. Code § 5.572(c). 

As a preliminary consideration, the Joint Complainants raise the question of the timeliness of the Blue Pilot Petition.  The Joint Complainants point out that Blue Pilot timely filed a Petition for Review following the disposition of the Reconsideration Order.  Blue Pilot did not, however, request a stay of the Commission’s Orders pursuant to the requirements of Pa. R.A.P. 1781(a) and 52 Pa. Code § 5.572 at such time as it filed its Petition for Review. 

The Joint Complainants have additionally noted that, after the date that Blue Pilot’s obligations to comply with the July 2018 Order matured and Blue Pilot remained in non-compliance, that it sought a stay of the Commission's Orders.   

Substantially similar to the considerations addressed in Application of Artesian Water, we find that the Blue Pilot Petition was submitted after the period of time it was directed to act pursuant to the July 2018 Order and is unquestionably untimely. Based on the failure of Blue Pilot to seek a stay and/or supersedeas of the directives of the July 2018 Order prior to the maturity date(s) of the Order’s mandates, the instant Petition is untimely and will be dismissed.  

We do not, however, dismiss the Blue Pilot Petition on the basis of timeliness, alone.  See Application of Artesian Water.  The Pennsylvania Rules of Appellate Procedure specifically authorize and provide that an application for stay and/or supersedeas by a party seeking review of a governmental determination be made, initially, to the government unit.  Pa. R.A.P. 1781.  However, on cursory review of the averments of Blue Pilot, we determine that the Petition is without merit under the test set forth in Process Gas.

The Commission has adopted the standards set forth in Process Gas for guidance in our consideration of a request for stay and/or supersedeas.[footnoteRef:10]  To meet the standards set forth in Process Gas for issuance of a stay and/or supersedeas, a petitioner must: [10:  		The Pennsylvania Supreme Court concluded that the standards set forth in Virginia Petroleum Jobbers Association v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958) as refined by the holding of Washington Metropolitan Area Transit Commission v. Holiday Tours, Inc., 559 F.2d 841 (D.C. Cir. 1977) provide a rational basis for the issuance of a stay pending appeal and are the criteria to be followed by the courts of the Commonwealth.  502 Pa. at 554, 467 A.2d at 809; see also, Re Petition of Small et al. for Stay Pending Appeal, Docket No. A-110550F0055 (Order entered May 2, 1991). ] 


1. Make a strong showing of likelihood to prevail on the merits;

2. Show that denial of relief will cause irreparable injury;

3. Show that the issuance of a stay will not substantially harm other interested parties in the proceedings; and

4. 	Show that the issuance of a stay will not adversely affect the public interest.  

502 Pa. at 552-553, 467 A.2d at 808-809. 

The failure of Blue Pilot to maintain a bond pursuant to the requirements of its Licensing Order and its cessation of activities in Pennsylvania are strong indicators that the public interest will be adversely affected upon the issuance of a stay.  And, we are able to conclude that a stay will substantially harm other interested parties to this proceeding, namely Blue Pilot customers.  The conduct of Blue Pilot has demonstrated a lack of propensity to conduct business operations in compliance with Commission Orders and Regulations.  See August 27, 2015 Bond Renewal Warning Secretarial Letter, referenced at OAG/OCA Answer at 13, n.4.

CONCLUSION

Based on the foregoing, the Petition for Stay Pending Judicial Review is denied; THEREFORE,

IT IS ORDERED:

That the Petition for Stay Pending Judicial Review filed on October 17, 2019, by Blue Pilot, LLC is, hereby, denied and dismissed.

[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: August 6, 2020

ORDER ENTERED: August 6, 2020
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