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OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Hlk46221157]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition) of Judith Benvenger (Petitioner or Ms. Benvenger) filed on January 2, 2020, seeking reconsideration of the Opinion and Order entered on December 19, 2019 (December 2019 Order), relative to the above-captioned proceeding.  On February 10, 2020, PECO Energy Company (Respondent or PECO) filed an Answer to the Petition.[footnoteRef:1]  For the reasons set forth below, we shall deny the Petition. [1:  	By Secretarial Letter dated January 31, 2020, the Secretary’s Bureau: explained that the Petition did not include a Certificate of Service; provided a copy of the Petition to the Parties; and extended the due date for any responses to the Petition to ten days from the date of the Secretarial Letter. ] 


History of the Proceeding

On October 9, 2018, Ms. Benvenger filed a Complaint against PECO alleging that the utility is threatening to shut off her electric service, that there are incorrect charges on her bills from PECO, and that she is having a reliability, safety or quality problem with her electric service.  For relief, the Complainant requested that the Respondent correct the billing issues and issue her a refund.  In her Complaint, Ms. Benvenger indicated that a court has granted a Protection from Abuse (PFA) order for her personal safety or welfare.  However, she did not attach a copy of the PFA order to the pleading.

On October 31, 2018, PECO filed an Answer denying all material allegations in the Complaint.  On November 7, 2018, Ms. Benvenger filed a reply to PECO’s Answer.

A Hearing Notice dated November 8, 2018, notified the Parties that an initial hearing was scheduled in this matter for Wednesday, December 12, 2018, at 10 a.m.  On November 26, 2018, Ms. Benvenger mailed the Hearing Notice back to the Commission with several handwritten notes.

Thereafter, Administrative Law Judge (ALJ) Eranda Vero issued a Prehearing Order dated November 20, 2018, which inter alia, reminded the Parties of the date and time of the scheduled hearing and instructed Ms. Benvenger to submit a copy of the PFA order one week before the scheduled hearing.  The ALJ indicated that Ms. Benvenger did not submit a copy of her PFA order.  I.D. at 2.

On November 28, 2018, the Office of Administrative Law Judge received from Ms. Benvenger a copy of the Prehearing Order with several handwritten notes.  In her notes on the Prehearing Order, Ms. Benvenger indicated that she would not be attending the hearing in this matter.  Tr. at 5.

The hearing convened as scheduled on December 12, 2018.  Counsel for PECO appeared and was accompanied by a potential witness who was prepared to testify.  Ms. Benvenger did not appear for the hearing at the scheduled start time.  As a result, the ALJ delayed the start of the hearing and reconvened twenty-nine minutes later.  When the proceeding was reconvened, and the Petitioner still had not appeared, the ALJ conducted the hearing in Ms. Benvenger’s absence.  Tr. at 5.

At the hearing, counsel for PECO moved to dismiss the Complaint with prejudice for lack of prosecution.  The ALJ determined that she would grant the Motion to Dismiss subject to a subsequent written order.  Tr. at 6.

The record was closed upon receipt of the hearing transcript on January 15, 2019.

By Initial Decision issued March 18, 2019, ALJ Vero dismissed the Complaint with prejudice for failure of Ms. Benvenger to appear for the hearing and prosecute her Complaint.

On March 18, 2019, Ms. Benvenger filed Exceptions.  No Replies to Exceptions were filed.  In the December 2019 Order, we denied the Exceptions and adopted the Initial Decision.  

Ms. Benvenger filed the Petition on January 2, 2020.  By Opinion and Order entered January 16, 2020, we granted the Petition pending further review of, and consideration on, the merits.  As noted above, PECO filed its Answer to the Petition on February 10, 2020.   

Discussion

Legal Standards

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard, we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . .”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

As we proceed in our review, we note that the considerations of Duick, on application, essentially, require a two-step analysis.  See, e.g., SBG Management Services, Inc./Colonial Garden Realty Co., L.P. v. Philadelphia Gas Works, Docket No. C-2012-2304183 (Order entered May 19, 2019) (discussing Application of La Mexicana Express Service, LLC, to transport persons in paratransit service, between points within Berks County, Docket No. A-2012-2329717; A-6415209 (Order entered September 11, 2014)).  The first step is that we determine whether a party has offered new and novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  Id.  The second step of the Duick analysis is to evaluate the new or novel argument, or overlooked consideration that is alleged, in order to determine whether to modify our previous decision.  Id.  We will not necessarily modify our prior decision just because a party offers a new and novel argument or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  Id.


December 2019 Order

[bookmark: _Hlk531348592][bookmark: _Hlk530386860][bookmark: _Hlk530385851]In the December 2019 Order, we examined, from an administrative due process standpoint, the Petitioner’s failure to appear at the scheduled and duly notified hearing and her deemed waiver of the opportunity to participate in a hearing in the matter, pursuant to 66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  We further considered whether the Petitioner’s failure to appear at the hearing was unavoidable, which is a fact-based question.  There, we found that Ms. Benvenger did not attempt to contact the ALJ to request a continuance or to explain why she failed to appear at the hearing.  December 2019 Order at 8-9.  

In considering her Exceptions, we explained that the Petitioner provided no explanation as to why she missed the scheduled hearing.  Thus, we concluded, there was no basis to evaluate at the Exceptions stage whether Ms. Benvenger’s absence from the hearing was unavoidable.  Additionally, we noted our inability to discern what arguments were actually being asserted in her Exceptions which consisted of various hand-written statements on Commission-issued documents.  Id. at 9.

Under the circumstances of this case, we found that the ALJ correctly dismissed the Complaint because Ms. Benvenger failed to appear at the hearing and to present any evidence in support of her Complaint.  Accordingly, we determined that the Petitioner failed to meet her burden of proof and denied the Exceptions.  Id.

Petition, Answer and Disposition

In a manner similar to her Exceptions, Ms. Benvenger in her Petition submits hand-written statements as follows:

1.	2018 Year.  PECO – moved to dismiss the Complaint with prejudice for lack of prosecution.  Page 3.

2.	Page 4 – This case is marked closed.  Page 10

3.	Page 8 – PECO said they have no office in Carlisle, PA – I have envelopes with PECO’s name and Carlisle, PA address.  Investigations World Wide.

4.	The $4.15 Paid – with overpaid accounts – monthly to PECO.

5.	My account is now updated at PECO.

6.	Cash-money orders paid to PECO’s payment depts. – processing.

Petition at 1-2.[footnoteRef:2] [2:  	Ms. Benvenger makes additional random statements in her Petition, on the margins of the document, and on the back of the envelope which do not appear relevant to her Complaint.  Petition at 1-2.  ] 


		In its Answer to the Petition, PECO argues that it is unable to discern what arguments the Petitioner is making and that she does not appear to assert any new arguments or facts.  PECO contends that Ms. Benvenger has failed to set forth any issues that warrant the reopening of the proceeding and that her Petition should be denied in its entirety.  Answer to Petition at 1-2.

Upon review, we determine that Ms. Benvenger has failed to offer any new and novel arguments or identify any considerations that we may have overlooked or not addressed in the December 2019 Order.  In fact, many of the Petitioner’s statements simply repeat the assertions made in her Exceptions.  For example, Ms. Benvenger’s references to PECO’s office in Carlisle, Pa., the overpayment of $4.15 monthly to PECO, the payment of cash money orders to the Respondent, and that her account is up to date were similarly raised in her Exceptions which were denied in the December 2019 Order.  See Exceptions at 1.  Accordingly, we shall decline to exercise our discretion to reconsider our prior determination and shall deny the Petition.  

Conclusion

Based on the foregoing discussion, we shall deny the Petition, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

That the Petition for Reconsideration of Judith Benvenger, filed on January 2, 2020, is denied, consistent with this Opinion and Order.

[bookmark: _GoBack][image: ]BY THE COMMISSION,

	


Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  August 6, 2020

ORDER ENTERED:  August 6, 2020
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