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OPINION AND ORDER 

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration is the Petition for Reconsideration (Petition), filed jointly by Pennsylvania-American Water Company-Water Division (PAWC-Water) and Pennsylvania-American Water Company-Wastewater Division (PAWC-Wastewater) (collectively, PAWC), on February 21, 2019, seeking reconsideration of the Commission’s Opinion and Order entered February 7, 2019 (February 2019 Order), relative to the above-captioned proceeding.  

An Answer to the Petition (Answer) was filed by the Commission’s Bureau of Investigation and Enforcement (I&E) on March 4, 2019.  For the reasons stated below, we shall grant the Petition.

History of the Proceeding

[bookmark: _Hlk43816179][bookmark: _Hlk532820854]On June 5, 2018, PAWC-Water filed Tariff Supplement No. 6 to Tariff Water–PA P.U.C. No. 5 (Supplement No. 6 Water) at Docket No. R-2018-3002502 to become effective August 4, 2018.  Supplement No. 6 Water proposed the addition of Rule and Regulation 29 – Taxes on Deposits for Construction, Customer Advances and Contributions in Aid of Construction.  PAWC served a copy of Supplement No. 6 Water on the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), and I&E.

Also, on June 5, 2018, PAWC-Wastewater filed Supplement No. 6 to Tariff Wastewater PA P.U.C. No. 16 (Supplement No. 6 Wastewater) at Docket No. R‑2018‑3002504 to become effective August 4, 2018.  Supplement No. 6 Wastewater proposed the addition of Rule and Regulation W – Taxes on Deposits for Construction, Customer Advances and Contributions in Aid of Construction.  PAWC served a copy of Supplement No. 6 Wastewater on the OCA, the OSBA and I&E.

On July 24, 2018, I&E filed separate Formal Complaints against the filings submitted by PAWC-Water and PAWC-Wastewater.  The Complaints were docketed at Docket Nos. C-2018-3003600 and C-2018-3003601, respectively.

On July 25, 2018, the OCA filed Notices of Intervention and Public Statements.

Pursuant to Section 1308(b) of the Public Utility Code (Code), 66 Pa. C.S. § 1308(b), by Orders entered August 2, 2018, the Commission suspended the tariffs until February 4, 2019, and the matters were assigned to the Office of Administrative Law Judge for the prompt scheduling of hearings culminating in the issuance of Recommended Decisions.

[bookmark: _Hlk534639114]On August 17, 2018, Pennsylvania Builders Association (PBA) filed a Petition to Intervene in both matters.

On August 30, 2018, PAWC-Water filed Supplement No. 9 to Tariff Water-PA P.U.C. No. 5 and PAWC Wastewater filed Supplement No. 9 to Tariff Wastewater PA P.U.C. No. 16, both of which changed the suspension period end dates to February 8, 2019.
 
On August 31, 2018, PAWC filed a Motion to Consolidate the rate proceedings for both the Water and Wastewater Divisions.  The Company indicated in its Motion that there was no objection from the other parties.  No parties filed a Response or Objection to the Motion within the timeframe allowed under 52 Pa. Code § 5.61(a)(1).
On September 24, 2018, PAWC submitted Direct Testimony.
 
On October 4, 2018, I&E and PBA submitted Direct Testimony.[footnoteRef:1]    [1: 		The OCA and the OSBA did not file any testimony.] 

 
On October 11, 2018, PAWC, I&E and PBA submitted Rebuttal Testimony.

On October 18, 2018, I&E and PBA submitted Surrebuttal Testimony.

On October 18, 2018, counsel for I&E contacted Administrative Law Judge (ALJ) Marta Guhl to indicate that the Parties had agreed to waive cross-examination of all witnesses in this matter and requested that the testimony in the case be moved into the record by stipulation and motion by the Parties.  The Parties also requested that the hearing scheduled for October 23, 2018, be cancelled.

On October 19, 2018, the ALJ issued an Order on the Motion to Consolidate, which granted the request to consolidate the cases under Docket Nos. R‑2018-3002502 and R-2018-3002504.

On November 5, 2018, PAWC, I&E and PBA filed Main Briefs.[footnoteRef:2] [2: 		The OCA and the OSBA filed letters indicating that they would not be filing Main Briefs.] 


On November 14, 2018, the Parties filed a Stipulation and Motion for Admission of the testimony and attached exhibits, which the ALJ granted through her Recommended Decision.

On November 15, 2018, PAWC, I&E and PBA filed Reply Briefs.[footnoteRef:3] [3: 		The OCA and the OSBA filed letters indicating that they would not be filing Reply Briefs.] 


In a Recommended Decision, issued on December 5, 2018, the ALJ recommended that the Commission deny PAWC’s proposed Supplement No. 6 Water and Supplement No. 6 Wastewater

PAWC and PBA filed Exceptions to the Recommended Decision on December 11, 2018.  I&E filed Replies to Exceptions on December 17, 2018.  By Opinion and Order entered February 7, 2019, we denied the Exceptions of PAWC and PBA and adopted the Recommended Decision of ALJ Guhl, as modified.

As noted above, on February 21, 2019, PAWC filed its Petition.  

By Opinion and Order entered on February 28, 2019, we granted PAWC’s Petition, pending review of and consideration on the merits.

On March 4, 2019, I&E filed its Answer.

Background

PAWC’s Proposed Tariff Supplement

On December 22, 2017, President Donald Trump signed Public Law No. 115-97 into law.  Known as the Tax Cuts and Jobs Act (TCJA), this law, which became effective January 1, 2018, repealed or reformed various provisions of the Tax Reform Act of 1986 (TRA-86), which was the governing law in the United States prior to the effective date of the TCJA.  Among the many modifications to the TRA-86 resulting from the passage of the TCJA was a reduction in the corporate Federal Income Tax rate.  Specifically, the TCJA reduced the corporate Federal Income Tax rate from 35% to 21%.

On February 12, 2018, the Commission issued a Secretarial Letter at Docket No. M‑2018‑2641242 (February 2018 Secretarial Letter) initiating a proceeding to determine the effects of the TCJA on the tax liabilities of Commission-regulated public utilities.  As part of the February 2018 Secretarial Letter, the Commission requested that certain utilities, including PAWC, provide verified responses to data requests concerning the effect of the TCJA on their tax liabilities.  Additionally, the Commission entered Temporary Rates Orders at the above Docket Number on March 15, 2018 (March 2018 Order), and May 17, 2018 (May 2018 Order), concerning the impact of the TCJA on rates.  Further, on May 17, 2018, the Commission also issued orders specific to PAWC’s Water and Wastewater Divisions as a result of the TCJA Proceeding.  See Tax Cuts and Jobs Act of 2017 – Pennsylvania-American Water Company, Docket No. R‑2018‑3000724 (Order entered May 17, 2018)(PAWC Water TCJA Order); Tax Cuts and Jobs Act of 2017 – Pennsylvania-American Water Company – Wastewater Division, Docket No. R‑2018‑3000725 (Order entered May 17, 2018)(PAWC Wastewater TCJA Order) (collectively, PAWC TCJA Orders).  However, these orders did not address the Company’s proposed treatment of Customer Advances for Construction (CAC), Customer Contributions In-aid-of-Construction (CIAC), and Customer Deposits for Construction (collectively, Contributions and Advances).

Contributions and Advances refer to money or property that a developer, or potential customer, contributes or advances for the development of main and service line extensions to expand utility services to new customers or locations.  The TRA-86 provided that Contributions and Advances were to be considered taxable income to regulated utilities.  The taxability of Contributions and Advances raises the issue of how utilities will recover this expense.  While utilities have various options for recovery, generally the options fall into one of two categories: (1) the “no gross-up” method, or (2) the “gross‑up” method.  Under the “no gross-up” method, the utility pays the tax and then adds that amount to its rate base, allowing the utility to earn a return on the amount, which decreases as the asset is depreciated.  Essentially, the utility finances the payment of the tax expense and gets reimbursed through rates over the life of the CIAC asset.  Alternatively, under the “gross-up” method, the tax, or a portion thereof, is recovered by the developer or potential customer by “grossing up” the CIAC to reflect the amount of tax that the utility will be required to pay.  Under this method, the asset is also depreciated for tax purposes.  As the asset is depreciated, the utility will either remit the savings resulting from the annual depreciation back to the developer as those savings are realized, or the discounted present value of those future savings will be netted out of the original gross-up amount.

In light of the tax implications on rates, I&E’s predecessor bureau, the Office of Trial Staff (OTS), filed a Petition on August 10, 1987 at Docket No. P-870246 requesting that an investigation be initiated to address the appropriate accounting and ratemaking treatment of CIAC and CAC.  As a result, on August 18, 1988 the Commission initiated an Investigation of Accounting and Ratemaking Associated with Contributions in Aid of Construction and Customer Advances, at Docket No. I-00880083, and named all jurisdictional fixed utilities as respondents.  Six different ratemaking methods for CIAC and two for CAC were investigated.  The analysis included three gross-up methodologies and Net Present Value (NPV) computations of the revenue streams from both current ratepayers and contributors.[footnoteRef:4]  On June 14, 1989, the Commission entered an order in Investigation of Accounting and Ratemaking Associated with Contributions in Aid of Construction and Customer Advances, Docket No. I‑00880083 (Order entered June 14, 1989) (TRA-86 Order).  In the TRA-86 Order, the Commission addressed this issue on an industry‑by‑industry basis and, inter alia, directed that natural gas utilities adopt the no gross-up method and that water and wastewater utilities adopt the gross‑up method. [4: 		The three gross-up methodologies analyzed were OTS Method 2 (full gross-up), OTS Method 5 (NPV gross‑up) and OTS Method 2 Modified (full gross-up with tax benefits to contributors).  TRA-86 Order at 20.] 


Soon after the entry of the TRA-86 Order, PAWC filed a petition requesting permission to deviate from the gross-up methodology for construction made by political subdivisions or other governmental entities.  PAWC argued that requiring political subdivisions and governmental entities to pay the Federal Income Tax is contrary to public policy and that it is not in the public interest to require the gross-up method where the contributor is a political subdivision or other governmental entity.  By order entered November 3, 1989, the Commission granted PAWC’s petition, noting that in the TRA-86 Order, the Commission recognized that there are special circumstances where there may be room for a sharing of additional tax costs, even though the new plant is not directly used to the benefit of existing ratepayers.  See Pa. P.U.C. v. Pennsylvania-American Water Co., Docket No. P-00890376 (Order entered Nov. 3, 1989) (1989 PAWC Order).

In 1996, the Small Business Job Protection Act[footnoteRef:5] was passed, and water and wastewater utilities became exempt from taxable CIAC and CAC.  However, the passage of the TCJA has eliminated this exemption.  Therefore, water and wastewater utilities once again incur, and must pay, Federal Income Tax on such payments in the year they are received.  Because the Pennsylvania Corporate Net Income Tax is based on Federal taxable income, the change in the Federal tax law made Contributions and Advances taxable income for Pennsylvania corporate income tax purposes. [5: 		See The Small Business Job Protection Act of 1996, Public L. No. 104‑188, H.R. 3448, 110 Stat. 1755, enacted August 20, 1996.] 


Based on the above, and to clarify how taxable Contributions and Advances would be handled, PAWC filed its proposed Supplement No. 6 Water and Supplement No. 6 Wastewater (collectively, Supplement No. 6).  In Supplement No. 6, PAWC proposed to utilize the no gross-up method.  More specifically, PAWC’s proposed Supplement No. 6 contains the following provision:[footnoteRef:6]   [6: 	 	This proposed language is identical for both PAWC’s water tariff and its wastewater tariff.] 

 
The Company will pay income taxes on any deposit, advance, contribution or other like amounts received from an applicant which shall constitute taxable income to the Company as defined by the Internal Revenue Service.  Such income taxes shall be segregated in a deferred account for inclusion in rate base in a future rate case proceeding.  Such income tax associated with a deposit, advance or contribution will not be charged to the specific depositor/contributor of the capital.

Under the approach proposed by the Company, Contributions and Advances paid by an applicant would not be grossed-up for the Federal and State income taxes payable on those amounts (a full gross-up) or for the time-value of money difference between the tax payable by the Company upon receipt of a contribution or advance and the future depreciation deductions it will receive with respect to the property funded by the contributions or advance.  Amounts refunded by the Company would also not be subject to a gross-up.  The tax paid by the Company would be recorded as a tax asset, would reduce accumulated deferred income taxes, and would reverse over the depreciable life of the asset funded by the Contribution or Advance.

February 2019 Order

In our February 2019 Order we adopted ALJ Guhl’s recommendation to deny PAWC’s proposed Supplement No. 6 because we found that PAWC’s proposal would fail to produce just and reasonable rates.  In making this finding, we determined that based on the record developed in this proceeding, PAWC’s proposed use of the no gross-up method would inappropriately shift the financial burden associated with taxes on Contributions and Advances to the Company’s existing water and wastewater customers.  In contrast, we found that the gross-up method appropriately places the financial burden on contributors and new customers because they are the ones that will experience a benefit from new projects.  We rejected the arguments of PAWC and PBA, inter alia: (1) that charging the tax associated with Contributions and Advances to contributors via the gross-up method will cause the amount of contributions received to decrease or the addition of new customers to decline; (2) that directing water and wastewater utilities to employ the gross-up method will cause competitive disadvantages; and (3) that imposing the gross-up method will be detrimental to economic development.  February 2019 Order at 29-34. 

In directing PAWC to continue to employ the gross-up method, we stated that we would continue to apply the flexible policy of allowing water and wastewater utilities to select one of the following gross up methodologies: OTS Method No. 2, OTS Modified Method No. 2, or OTS Method No. 5, as outlined in our TRA 86 Order.  Additionally, we modified the ALJ’s recommendation by directing the Company to apply the gross-up method retroactively to the January 1, 2018, effective date of the TCJA.  Finally, we stated that PAWC may employ the no gross-up method for the limited circumstance in which it receives Contributions and Advances from government entities, given that doing so would be consistent with the public policy to facilitate government initiatives that promote public health, environmental quality, and economic development.  February 2019 Order at 38- 42. 

Discussion

As a preliminary matter, we note that any argument that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  We are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Standard for Reconsideration

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard, we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . .”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).

Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

As we proceed in our review, we note that the considerations of Duick, on application, essentially, require a two-step analysis.  See, e.g., SBG Management Services, Inc./Colonial Garden Realty Co., L.P. v. Philadelphia Gas Works, Docket No. C‑2012‑2304183 (Order entered May 19, 2019) (discussing Application of La Mexicana Express Service, LLC, to transport persons in paratransit service, between points within Berks County, Docket No. A-2012-2329717; A-6415209 (Order entered September 11, 2014)).  The first step is that we determine whether a party has offered new and novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  Id.  The second step of the Duick analysis is to evaluate the new or novel argument, or overlooked consideration that is alleged, in order to determine whether to modify our previous decision.  Id.  We will not necessarily modify our prior decision just because a party offers a new and novel argument or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  Id.

Act No. 53 of 2019

On July 2, 2019, Governor Tom Wolf signed Act No. 53 of 2019 (Act 53) into law, which, in part, amended Section 1301.1 of the Code, 66 Pa. C.S. § 1301.1, pertaining to the computation of income tax expense for ratemaking purposes.  In particular, it added the following provision addressing taxable contributions of CIAC and CAC:

(b.1) Taxable contributions.--A water or wastewater public utility shall be solely responsible for funding the income taxes on taxable contributions in aid of construction and customer advances for construction and shall record the income taxes the water or wastewater public utility pays in accumulated deferred income taxes for accounting and ratemaking purposes.

66 Pa. C.S. § 1301.1(b.1).

Act 53 became effective on September 3, 2019.  However, Section 1301.1 makes clear that the application of the entire section “shall apply to all cases where the final order is entered after the effective date of this section.”  66 Pa. C.S. § 1301.1(c)(2).  

PAWC’s Petition
[bookmark: _Hlk534611282]
[bookmark: _Hlk532815421]Whether Reconsideration Should Be Granted Based on the Statements Made by Commissioners at the February 7, 2019 Public Meeting (February Public Meeting) (Petition at 2-6, 11-12)
[bookmark: _Hlk40875345]
a.	Positions of the Parties

In its Petition, PAWC submits that we should reconsider our finding in our February 2019 Order that the Company’s proposed Supplement No. 6 should be rejected and that we should permit the Company to employ the no gross-up method.  PAWC claims that the need to issue an Opinion and Order on this matter at the February Public Meeting was a result of the function of the terms of Section 1308(b) of the Code, which establishes a suspension period of six months from the end of the sixty-day notice period following the filing of a non-general rate case.  PAWC explains that the proceeding must be ruled on by the end of the suspension period.  PAWC notes that while we are authorized under Section 1308(b) of the Code to extend the suspension period for an additional three months, we did not do so.  PAWC further highlights the oral statement of Vice Chairman David W. Sweet during the discussion of this matter at the February Public Meeting.  PAWC asserts that Vice Chairman Sweet explained that his vote to adopt the ALJ’s recommendation to reject PAWC’s proposed Supplement No. 6 was largely the result of:  (1) the lack of sufficient time to thoroughly analyze the issues in this proceeding; and (2) the fact that this proceeding would impact other major water utilities under the Commission’s jurisdiction.  Therefore, PAWC submits that we should have extended the initial six-month suspension period consistent with the provisions of Section 1308(b) of the Code in order to provide more time to consider the issues in this proceeding.  Petition at 2-4, 11.

PAWC alleges that a solid evidentiary record was developed in this proceeding to support the Company’s position.  PAWC posits that because our February 2019 Order had the effect of tolling the six-month suspension period, the Commission now has the opportunity to consider the record evidence and to devote the proper attention to this matter.  PAWC posits that in granting reconsideration, the Commission could invite comments from other major water utilities which have expressed the desire to employ the no gross-up method.  PAWC takes the position that there may be a subsequent proceeding that may validate the Company’s proposed use of the no gross-up method.  According to PAWC, such a proceeding was suggested by former Commissioner Norman J. Kennard at the February Public Meeting.  Petition at 2, 4‑5.

Further, PAWC claims that Vice Chairman Sweet expressed his willingness to work with Commissioner Kennard to more deeply analyze the impacts of the gross-up method on the water and wastewater industries.  Therefore, PAWC argues that granting reconsideration to address in greater depth the issues presented by the Company in favor of the no gross‑up method is preferable to letting the February 2019 Order stand, only to revisit these issues in a new proceeding initiated in the future.  In PAWC’s view, failing to reconsider our February 2019 Order would be fundamentally unfair because it would create a subset of contributors who must pay Contributions and Advances during the interval between the Order’s January 1, 2018 retroactive date and the entry of a future order in which the Commission may lift the gross-up requirement for the water and wastewater industries.  Petition at 5-6, 11-12.

In response, I&E contends that contrary to PAWC’s suggestion, Vice Chairman Sweet did not indicate that his vote to deny the Company’s proposal was a result of the lack of sufficient time to thoroughly analyze the record in this proceeding.  Rather, I&E argues that the Vice Chairman clearly stated:  (1) that he was reluctant to reverse the thirty-year precedent set forth in the TRA-86 Order because PAWC failed to satisfy its burden based on the record developed in this proceeding; and (2) that he was open to reviewing this issue on a broader industry-wide basis at a later date.  I&E takes the position that Vice Chairman Sweet’s willingness to potentially examine this issue in a separate, industry‑wide proceeding cannot be done through granting reconsideration of the February 2019 Order.  Similarly, I&E asserts that the Company’s argument that the Commission should grant reconsideration in order to solicit comments from other major water utilities must be rejected because the Company should have made this argument during the litigation phase of this proceeding.  I&E submits that granting the Company reconsideration by soliciting this input is also unnecessary given that several other major water and wastewater utilities agreed to defer to the Commission’s decision in this proceeding.  Answer at 4-9.

I&E refutes PAWC’s argument that a solid record was developed in this proceeding to support the Company’s position.  In this regard, I&E argues that the February 2019 Order established that PAWC and PBA failed to support the use of the no-gross up method.  Additionally, I&E contends that the claims PAWC raises in its Petition in favor of the no gross-up method do not qualify as “new and novel” grounds for reconsideration because they are simply a restatement of the Company’s arguments that were previously considered and rejected by both the ALJ and the Commission.  In a similar fashion, I&E refutes PAWC’s assertion that we should have extended the initial six-month suspension period in this proceeding.  I&E points out that this proceeding effectively centers on a single issue, i.e. who should bear the tax responsibility for CIAC and CAC.  I&E notes that in the allotted six months, the Parties were able to submit several rounds of testimony, the ALJ was able to issue a Recommended Decision, and the Commission was able to enter an Opinion and Order detailing the reasons that the Company’s proposal should be rejected.  Therefore, I&E submits that there was nothing procedurally unusual about this proceeding that would warrant reconsideration.  Answer at 9-10, 24.

I&E also disputes PAWC’s contention that it would be fundamentally unfair to force contributors of CAC and CIAC to pay a gross-up as a result of this proceeding.  I&E argues that our February 2019 Order is wholly consistent with the TRA-86 Order, which has been in effect for more than thirty years.  In addition, I&E suggests that any fundamental unfairness is a result of PAWC’s unilateral action to change its methodology without first obtaining Commission approval.  Therefore, I&E contends that our February 2019 Order simply requires PAWC to employ the same method as all other regulated water and wastewater companies under the Commission’s jurisdiction.  Answer at 10-13.

Whether the Gross-Up Method Will Adversely Impact Competition Between Municipal Service Providers and PUC Jurisdictional Water and Wastewater Companies (Petition at 6-8, 12-13)

a.	Positions of the Parties

PAWC contends that in our February 2019 Order, we failed to address the significant adverse impact that the imposition of the gross-up method will have on investor-owned water and wastewater utilities under the Commission’s jurisdiction that are competing with non-regulated municipal service providers for the acquisition of new customers.  According to the Company, when this negative impact is addressed, it serves as one of the most important reasons for accepting PAWC’s position.  PAWC submits that the ability of investor-owned companies to compete on a level playing field with municipal water and wastewater providers has a direct and substantial impact on the costs borne by the customers of utilities under this Commission’s jurisdiction.  In this regard, PAWC contends that when a utility’s customer base increases, its fixed costs can be spread over a larger customer base leading to lower unit costs of providing service and lower rates.  Therefore, PAWC reasons that requiring the Company to employ the gross‑up method will place it at a disadvantage because new customers or new load will be lost to non-jurisdictional water and wastewater providers on whom no tax will be levied.  PAWC likewise reasons that the Company’s existing customers will be harmed, as they will experience upward pressure on their rates.  Petition at 6-8, 12-13.

In its Answer, I&E retorts that although the Company has depicted this issue to be one of the most important reasons for why the Commission should overturn the February 2019 Order and accept the Company’s position, PAWC did not argue this point in its testimony or briefs, and did not raise this issue until the Exceptions phase of this proceeding.  Nonetheless, I&E submits that we already considered this issue in our February 2019 Order based on our assessment of the testimony presented by PBA.  More specifically, I&E highlights that in our February 2019 Order, we considered and rejected PBA’s argument that if the gross-up method is utilized, developers will seek less costly places to build, including municipalities or authority-owned water and wastewater companies upon whom no taxes will be levied.  Answer at 13-15; Answer at 26 (citing February 2019 Order at 32).  

I&E also stresses that PBA’s testimony focused more on the alleged competitive threat from septic systems and wells than from municipalities.  As such, I&E takes the position that PAWC’s reliance on municipal competition to warrant reconsideration is overstated.  Further, I&E submits that although the gross-up method was previously in effect between the entry of our TRA-86 Order in 1989 and the passage of the Small Business Job Protection Act in 1996, neither PAWC nor PBA provided any support or examples of developers opting to build in a municipality rather than a regulated service territory during this time period due to builders being required to bear this tax responsibility under the gross-up method.  By extension, I&E asserts that no party to this proceeding produced evidence that municipal competition is more of a threat to water and wastewater utilities under the Commission’s jurisdiction today than it was in 1989.  Answer at 16-17, 18-19.  

Finally, I&E counters PAWC’s claim that adding new customers on its system provides a benefit to existing customers by spreading fixed costs over a larger customer base such that existing customers still benefit if the CIAC and CAC is not grossed-up.  I&E argues that in our February 2019 Order, we ruled that PAWC’s use of the no gross-up method would improperly shift the financial burden associated with taxes on Contributions and Advances to PAWC's existing customers.  Answer at 17-18 (citing February 2019 Order at 30-31).  Therefore, I&E claims that the Company’s argument fails to satisfy the Duick standard.  I&E reasons that under Duick, reconsideration is not an opportunity for a party to raise the same questions which were specifically considered and decided against it.  Answer at 17-18.
Whether The “Gross-Up” Method Will Adversely Impact Economic Development In Commission Regulated Utilities’ Service Territories (Petition at 8-10, 13)

a.	Positions of the Parties

PAWC claims that the February 2019 Order is silent with respect to the negative impact that requiring water and wastewater companies to employ the gross-up method will have on economic development in Pennsylvania.  Petition at 8, 13.  PAWC argues that in this proceeding, PBA offered ample evidence to demonstrate that imposing the gross-up method will create a financial burden and will serve as a deterrent for developers to undertake new building projects.  Id at 8-9 (citing PBA St. 1 at 2, PBA St. 1-R at 4).  According to PAWC, this negative effect will be seen on both residential development and new commercial and industrial development.  Additionally, PAWC contends that new load to be derived from expanding existing small and large business would be curtailed because businesses weighing whether to make new investments to expand their operations would be forced to determine whether their plans would still be economically viable if they are required to bear the longer pay-back periods and higher financing costs that result from the gross-up method.  Petition at 9.  

PAWC posits that the gross-up method will reduce the overall level of economic development in Pennsylvania by causing developers to either abandon the commencement of new projects in Pennsylvania or to seek better environments in other states, such as New York, that do not require the gross-up method.  Petition at 9.  In addition, with respect to residential development, PAWC points to PBA’s testimony that even if it were possible for developers of residential property to reflect the added costs of grossing up CAC and CIAC in new home prices, doing so would price many potential new home buyers out of the market.  Id. at 9-10 (citing PBA St. 1-R at 4-5).

PAWC further contends that we did not consider the impact the gross-up method will have on bona fide applicants for service.  According to PAWC, many bona fide applicants request main extensions for their existing residential dwellings because the wells they rely upon no longer provide water that is adequate in quality or quantity for domestic use.  PAWC explains that although it makes a significant investment in main extensions for bona fide applicants pursuant to the Commission’s main extension regulations, set forth in 52 Pa. Code §§ 65.21-65.22, CAC/CIAC is still required for projects that exceed the Company’s share of main extension costs.  PAWC notes that pursuant to 52 Pa. Code § 61.23, bona fide applicants must bear the entire cost of facilities installed to furnish special utility service.  Therefore, PAWC argues that our February 2019 Order is silent regarding the impact the gross-up method will have on bona fide applicants requesting main extensions that exceed the Company’s share of the cost of those extensions.  PAWC submits that because CAC/CIAC is still required for projects that exceed the Company’s share of the main extension costs, imposing the gross-up method will result in some bona fide applicants for service having to pay materially more to fund the CAC/CIAC required.  Petition at 10, 13.

In its Answer, I&E refutes the Company’s allegation that the February 2019 Order is silent with respect to the impact the gross-up method will have on economic development.  I&E argues that although PAWC, cites to the testimony of PBA regarding the serious economic consequences of adopting the gross-up method, the ALJ and the Commission did not find that testimony compelling.  Therefore, I&E takes the position that reconsideration of this issue is not warranted given that this argument was already made and rejected by the Commission.  I&E elaborates by arguing that the Commission correctly rejected PAWC’s request to permanently shift the tax responsibility to existing ratepayers based on the Company’s overly broad, general allegations of harm to economic development.  I&E explains that the Commission reaffirmed the general rule articulated in the TRA-86 Order that such costs should be assigned to the developers or new customers through the gross-up method because they are the ones who will benefit from the projects.  Moreover, I&E submits that PAWC may seek Commission approval to use the no gross-up method if a special circumstance exists in which it can demonstrate that a project will benefit PAWC’s existing customers or the community in general.  Answer at 20-21.

I&E also denies PAWC’s allegation that imposing the gross-up method will impede economic development in the Commonwealth by causing developers to abandon new projects or to seek to develop in more favorable environments where the no gross‑up method is permitted.  I&E reasons that the Commission considered and rejected these arguments in the February 2019 Order.  According to I&E, neither PAWC nor PBA provided evidence that development was discouraged when the Commission adopted the gross-up method through the TRA-86 Order.  Answer at 21-22.

[bookmark: _Hlk43805333][bookmark: _Hlk43386959]Additionally, I&E downplays PAWC’s argument regarding bona fide service applicants.  I&E submits that because the Company did not specify any difference between bona fide service applicants and non bona fide service applicants in this proceeding, it is not reasonable for PAWC to expect the Commission to consider the impact thereto.  However, I&E claims that even when this argument is considered, PAWC failed to demonstrate that “many” of the bona fide applicants in its service territory request extensions for existing structures due to inadequate water quality or quantity.  Additionally, I&E takes the position that because taxes associated with the CIAC revenue are part of the costs the Company incurs for special utility service facilities, it is not unreasonable to assign the entire cost of special utility service, including taxes, to the applicant.  Answer at 22-23.  Further, I&E contends that the Company’s tariff allows waiver of all costs associated with main extensions and special utility service facilities where substantial public need exists.  Id. (citing PAWC Tariff Water PA PUC No. 5 at 89).


Retroactive Application of the Gross-Up Method (Petition at 13‑14)

In our February 2019 Order, we noted the position of PAWC that if it is directed to use the gross-up method, then it should be permitted to apply it on a prospective basis such that Extension Agreements executed before the entry our February 2019 Order are not impacted.  No party opposed the prospective application if the Commission approved the gross-up method and the ALJ concluded that this prospective application should be adopted.  However, as previously noted, we modified the ALJ’s recommendation and directed PAWC to retroactively apply the gross-up method to Extension Agreements executed on or after the January 1, 2018 effective date of the TCJA.  February 2019 Order at 38-40.

a.	Positions of the Parties

In its Petition, PAWC contends that we should reconsider our ruling that the Company must apply the gross-up method retroactively.  PAWC notes that the Company and I&E were in agreement that the gross-up method should be effective only on a prospective basis and the OCA did not oppose this position.  Further PAWC stresses that the ALJ recommended that this position be adopted.  Petition at 13-14.

In its Answer, I&E rebuts that the Company erroneously frames this issue as one that centers on the retroactive versus the prospective nature of the tax treatment.  Rather, I&E submits that this issue more properly centers on the fact that PAWC improperly changed its methodology from the gross-up method to the no-gross-up method without first obtaining Commission approval.  Accordingly, I&E stresses that although it did not oppose PAWC’s request to implement the gross-up method on a going forward basis, it repeatedly stated that the Company’s decision to use the “no gross-up” method before receiving Commission approval was inappropriate given our prior decision in the TRA-86 Order that water and wastewater companies must use the gross‑up method.  Therefore, I&E explains that it does not disagree with our analysis or reasoning in our February 2019 Order to require the Company to implement the gross-up method on a retroactive basis.  As such, I&E asserts that PAWC’s arguments should be rejected.  Answer at 27-28.

Disposition

We recognize that Act 53 was enacted after the entry of the February 2019 Order and the filing of the Petition and Answer in this proceeding, and that we did not consider or address the impact of the change in the applicable law in our prior ruling.[footnoteRef:7] Here, we shall exercise our discretion to reconsider the February 2019 Order, not due to any “new or novel arguments” raised in the Petition, but because of the intervening change in law necessitated by Act 53. [7:  	The substantive language contained in Act 53 was introduced in House Bill 751 on March 8, 2019.  The bill unanimously passed the House on March 19, 2019, and unanimously passed the Senate on June 24, 2019.  The Governor approved the legislation on July 2, 2019.  ] 


As noted above, Act 53 added a new subsection to the Code pertaining to the payment of income taxes involving the receipt of Advances and Contributions.  The new Section 1301.1(b.1) makes clear that a water or wastewater public utility “shall be solely responsible for funding the income taxes” for CIAC and CAC and directs the utility to record the payment of such income taxes “in accumulated deferred income taxes for accounting and ratemaking purposes.”  66 Pa. C.S. 1301.1(b.1) (emphasis added).  This language gets to the heart of the pending dispute in this proceeding.  Section 1301.1(b.1) now explicitly authorizes – indeed requires – the “no gross-up” method proposed by PAWC in Supplement No. 6.  Thus, the General Assembly has unambiguously rejected the alternate method approved in the February 2019 Order wherein we directed the grossing up of the Contributions and Advances paid by an applicant for the Federal and State income taxes payable on those amounts.  

[bookmark: _Hlk45541958]Because the legislative direction pertaining to the income tax treatment of Contributions and Advances is clear, the question is whether the subsequent amendment to the Code applies to this matter at this late stage of the proceeding.  Section 1301.1(c)(2) addresses the applicability of Act 53 by providing that:  “[t]his section shall apply to all cases where the final order is entered after the effective date of this section.”  66 Pa. C.S. § 1301.1(c)(2).  This Opinion and Order operates as a Final Order in this proceeding and its entry date is after the effective date of Act 53.  Accordingly, pursuant to Section 1310.1(c)(2), the taxable contribution subsection contained within Section 1310.1(b.1) is to be applied to this proceeding.  

By this Opinion and Order we are rescinding the February 2019 Order and approving PAWC’s Supplement No. 6, [footnoteRef:8] which is consistent with the directives of Act 53.  Since we are approving the no-gross up method requested by PAWC in its entirety, the prior question of whether PAWC is required to retroactively apply the gross-up method during the interim period between the dates of the Extension Agreements executed on or after the January 1, 2018, and the entry date of the February 2019 Order is now moot. [8:  	PAWC’s Supplement No. 6 herein refers to both Supplement No. 6 Water and Supplement No. 6 Wastewater. ] 


Conclusion

Based on the foregoing discussion, we shall grant the Petition for Reconsideration filed by PAWC, consistent with this Opinion and Order; THEREFORE,

	IT IS ORDERED:

1.	That the Petition for Reconsideration filed on February 21, 2019, by Pennsylvania-American Water Company‑Water Division and Pennsylvania-American Water Company-Wastewater Division is granted, consistent with this Opinion and Order.

2.	That the Commission’s Opinion and Order entered on February 7, 2019, in this proceeding, is rescinded.

3.	That the Formal Complaint of the Bureau of Investigation and Enforcement at Docket No. C-2018-3003600 is denied.

4.	That the Formal Complaint of the Bureau of Investigation and Enforcement at Docket No. C-2018-3003601 is denied.

5.	That Pennsylvania-American Water Company-Water Division shall place into effect the rates, rules, and regulations contained in Supplement No. 6 to Tariff Water–PA P.U.C. No. 5.

6.	That Pennsylvania-American Water Company-Wastewater Division shall place into effect the rates, rules, and regulations contained in Supplement No. 6 to Tariff‑Wastewater PA P.U.C. No. 16.

[bookmark: _Hlk534958420]7.	That Pennsylvania-American Water Company shall be permitted to use the no gross-up method with respect to Customer Advances for Construction, Customer Contributions in Aid of Construction, and Customer Deposits for Construction.

8.	That this proceeding be marked closed.
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Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  August 6, 2020

ORDER ENTERED:  August 6, 2020
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