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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the letter – Petition for Rescission (Petition)[footnoteRef:2] of Althea Poe-Henderson (Ms. Poe-Henderson or Petitioner) filed on January 10, 2020, at the above-captioned docket, seeking rescission of the Final Order of the Commission entered in this proceeding on December 13, 2019 (December 2019 Final Order).[footnoteRef:3]  For the reasons discussed below, we shall deny the Petition. [2:  	The Petition is styled as a letter Petition that is not set forth in numbered paragraphs nor otherwise complies with our Regulations for post-hearing relief petitions.  See 52 Pa. Code § 5.572.  We note that pursuant to 52 Pa. Code § 1.2(a), because the Petitioner appears pro se in this proceeding, § 1.2(a) requires a liberal construction of our Regulations to secure the just, speedy, and inexpensive determination of every action or proceeding to which they are applicable.  Therefore, we will overlook these defects as we are permitted to do under Section 1.2 of our Regulations.]  [3:  	The Commission issued the Initial Decision (I.D.) of Administrative Law Judge Eranda Vero on October 28, 2019 with a Secretarial Letter providing the Parties with the opportunity to file Exceptions and Reply Exceptions within twenty days and ten days respectively.  No Exceptions were filed.  Consequently, the Commission issued the December 2019 Final Order.] 


I. [bookmark: _Toc42780240]History of the Proceeding

On May 30, 2019, the Petitioner filed a Formal Complaint (Complaint) with the Commission against Philadelphia Gas Works (PGW or Respondent), wherein she alleged that the utility was threatening to shut off her gas service, that there were incorrect charges on her gas bills from PGW, and that she experienced a reliability, safety or quality problem with her gas service.  As relief, Ms. Poe-Henderson requested monetary damages for a life-threatening experience related to a gas leak.[footnoteRef:4]  I.D. at 3; Complaint at 2-3. [4:  	The Complaint was filed as a timely appeal of the Commission’s Bureau of Consumer Services (BCS) decision, at BCS Case No. 3640822.] 


On June 19, 2019, PGW filed an Answer and New Matter (Answer), denying the material averments set forth in the Complaint.  I.D. at 3; see generally Answer.

A Hearing Notice dated July 8, 2019, notified the Parties that an initial in‑person hearing was scheduled in this matter for August 7, 2019, at 10:00 a.m.  The Hearing Notice also notified the Parties that an evidentiary hearing on the Complaint was scheduled as an in-person hearing before Administrative Law Judge (ALJ) Eranda Vero on August 7, 2019, at 10:00 a.m.  I.D. at 4.
On July 26, 2019, ALJ Vero issued a Prehearing Order advising the Parties of the date,  time and location of the scheduled in-person hearing and informing them of the procedures applicable to the proceeding.  Id. 

The Prehearing Order stated at Ordering Paragraph No. 9 as follows:

YOU MAY LOSE THIS CASE, IF YOU DO NOT TAKE PART IN THIS HEARING AND PRESENT EVIDENCE ON THE ISSUES RAISED.  52 Pa. Code §5.245.

Prehearing Order at 3.  The July 26 Prehearing Order was sent to Ms. Poe-Henderson at the address provided on her Complaint via United States Postal Service (USPS) first-class mail and was not returned by the USPS to the Commission as undeliverable.  I.D. at 4-6.  

Ms. Poe-Henderson requested to attend the hearing via telephone.  I.D. at 4.

On August 2, 2019, ALJ Vero issued a second Hearing Notice (Hearing Cancellation/Reschedule/Type Change Notice), notifying the Parties that the initial in‑person evidentiary hearing was rescheduled in this matter for September 6, 2019, and that the hearing type was changed to a telephonic hearing.[footnoteRef:5]  The second Hearing Notice provided the Parties with instructions to participate in the hearing by dialing into the telephonic hearing. [5:  	The August 7, 2019 hearing was rescheduled due to a conflict in ALJ Vero’s schedule.] 


The August 2, 2019 Hearing Notice was sent to Ms. Poe-Henderson at the address provided on her Complaint via USPS first-class mail and was not returned by the USPS to the Commission as undeliverable.  I.D. at 4-6.   

The hearing convened as scheduled on September 6, 2019, at 10:00 a.m.  Graciela Christlieb, Esq. appeared representing PGW.  Neither the Complainant nor any counsel for the Complainant appeared at the hearing.  By10:10 a.m. Ms. Poe-Henderson had not joined the telephonic hearing.  At that time, ALJ Vero took it upon herself to contact Ms. Poe-Henderson by calling the telephone number provided on Ms. Poe-Henderson’s Complaint form.  I.D. at 2, 6.  Ms. Poe-Henderson answered the call.  ALJ Vero provided the dial-in information (toll-free telephone number and passcode) to participate in the hearing.  Id.  

When Ms. Poe-Henderson failed to join the telephonic hearing via conference call by 10:20 a.m., ALJ Vero called her again.  The call went unanswered.  ALJ Vero called Ms. Poe-Henderson a third time.  Ms. Poe-Henderson answered and disconnected the call after ALJ Vero identified herself.  ALJ Vero made two more attempts to call Ms. Poe-Henderson.  However, Ms. Poe-Henderson did not answer those calls.  I.D. at 2, 6.  

The hearing reconvened at approximately 10:31 a.m., at which time ALJ Vero confirmed that Ms. Poe-Henderson had neither called into the hearing nor otherwise provided an unavoidable reason or permissible excuse for her failure to participate in the scheduled telephonic hearing.  Thereafter, Counsel for PGW made an oral Motion to Dismiss the Complaint with prejudice for lack of prosecution.  I.D. at 3. 

The record was closed upon receipt of the hearing transcript on September 27, 2019. 

On October 28, 2019, the Commission issued the Initial Decision of ALJ Vero, in which the ALJ granted PGW’s Motion and dismissed the Compliant with prejudice due to Ms. Poe-Henderson’s failure to appear and prosecute the Complaint.  I.D. at 7.
[bookmark: _Hlk26174616]On December 13, 2019, by operation of law, the ALJ’s Initial Decision was adopted as the Final Order of the Commission, pursuant to 66 Pa. C.S. § 332(h). 

On January 10, 2019, Ms. Poe-Henderson filed a Petition for Rescission of the December 2019 Final Order.  On July 10, 2020,[footnoteRef:6] PGW filed a response to the Petition. [6:  	Upon review of the case it was discovered that the Complainant had not served a copy of the Letter-Petition on PGW.  By Secretarial Letter dated June 24, 2020, PGW electronically received a letter from the Secretary of the Commission purporting to serve PGW with the Complainant’s Petition; however, the letter had no attachment and no filing from the Complainant was uploaded to the Commission’s website.  PGW brought the omission to the Commission’s attention and on June 29, 2020, PGW was electronically served with a copy of the Complainant’s Petition.  PGW was given ten days to file its Answer.  ] 


II. [bookmark: _Toc42780241]Discussion

At the outset, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

A.	Nature of Filing

We must consider the nature of the Complainant’s filing because the analysis to be applied depends on the type of filing before us.  In her filing, the Complainant requests “reconsideration” of the Initial Decision and requests another hearing.  Pursuant to Section 5.572(c) of our Regulations, reconsideration petitions must be filed within fifteen days after the Commission order involved is entered.  The Complainant filed her Petition after this time period, but she states no reason in her filing to support why the Commission should consider the petition as timely filed.[footnoteRef:7]  Thus, if we deemed her filing as a reconsideration petition, it is time-barred.  Accordingly, to give meaningful consideration to the Complainant’s request, we will treat the Complainant’s filing as a Petition for Rescission or Amendment of the December 2019 Final Order, since a Petition for Rescission or Amendment may be filed at any time.  66 Pa. C.S. § 703(g); 52 Pa. Code § 5.572(d). [7: 	Generally, nunc pro tunc relief is granted when a delay in filing a document is caused by extraordinary circumstances involving fraud or a breakdown in the operations of the court or administrative agency involved or is caused by an unforeseeable and unavoidable event, but only if the document is thereafter filed as soon as possible and the opposing party is not thereby prejudiced.  Gloria Scarnati v. Pennsylvania-American Water Company, Docket No. C-00015273 (Order entered January 10, 2002) (Scarnati) (citing Cook v. Unemployment Comp. Bd. of Review, 671 A.2d 1130, 1131 (Pa. 1996)).] 


B.	Legal Standards

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as rescission and amendment of orders.  Section 703(g) of the Code, 66 Pa. C.S. § 703(g), provides as follows:

The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.

Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.[footnoteRef:8]  In such cases, the petition must allege circumstances which warrant disturbing the finality of orders to grant special relief.  Feleccia v. PPL Electric Utilities Corp. et al., Docket No. C-20016210 (Order entered March 7, 2003) at 2. [8: 	Section 5.572(c) states that petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, superseadeas, or the like, are required to be filed within 15 days after the Commission order involved is entered.  52 Pa. Code § 5.572(c).  Section 5.572(d) states petitions for rescission or amendment of a Commission order are permitted to be filed at any time in accordance with Section 703(g) of the Code.  52 Pa. Code § 5.572(d).] 


By the terms of Section 703(g) of the Code, the Commission has the power to amend or rescind its own orders at any time subject only to the requirements of due process of notice and opportunity to be heard.  66 Pa. C.S. § 703(g); see Department of Highways v. Pa. PUC, 138 A.2d 143 (Pa. Super. 1958) (Department of Highways).  Section 703(g) of the Code states:

The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.

66 Pa. C.S. § 703(g); see also Department of Highways v. Pa. PUC, 138 A.2d 143 (Pa. Super. 1958).

However, a petition to modify or rescind a final Commission decision may only “be granted judiciously and under appropriate circumstances,” because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980); West Penn Power Co. v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995) (West Penn Power); Feleccia v. PPL Electric Utilities Corp., Docket No. C-20016210 (Order entered March 7, 2003) (Feleccia).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.

“To establish a proper basis for rescission, a petitioner must first establish the existence of newly discovered evidence, a substantial change in circumstances, or an error of fact or law.”  Feleccia at 2.  Upon the filing of a petition for rescission, the Commission must review the petition to determine whether “under the totality of the circumstances, we should exercise our discretionary authority to rescind.”  Feleccia at 2.  

		While a petition under Section 703(g) may “properly raise any matter designed to convince the commission that it should exercise its discretion . . . to rescind or amend a prior order in whole or in part,” at the same time “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (Duick) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  As we stated in Duick:

What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

Duick at 559 (emphasis added).  
Furthermore, a decision to deny a petition for reconsideration, rescission or amendment is a matter squarely within the Commission’s discretion, subject to being overturned only where a reviewing court finds “the agency’s decision demonstrates evidence of bad faith, fraud, capricious action or abuse of power.”  West Penn Power Co. v. Pa. PUC, 659 A.2d 1055, 1065 (Pa. Cmwlth. 1995).

		Under the standards of Duick, a petition for reconsideration/rescission may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Id. at *13. 

If a party fails to appear at a scheduled and duly notified hearing, the party will be deemed to have waived the opportunity to participate in a hearing in the matter.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  This result is not applied to the party, however, if the presiding officer determines that the party’s failure to appear was “unavoidable” and the interests of the other party (or parties) and the public will not be “prejudiced” by permitting the reopening or further examination.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  Also, this result may not be applied if the presiding officer or Commission determines that the complainant demonstrated a good faith attempt to attend the hearing.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F‑2012‑2318264 (Order entered June 13, 2013) (Yomari Then); see also Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011) (Wiggins).

The public interest is prejudiced by the wasteful use of the agency’s and the respondent’s time and resources in addressing a complaint.  See Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995) (Jefferson), see also, e.g., Charles Nichols III v. Bell-Atlantic-Pennsylvania, Docket No. C‑00956667 (Opinion and Order entered August 4, 1995) (Nichols III). 

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984) (Schneider), citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider, 479 A.2d at 15 (Pa. Cmwlth. 1984), citing Township of Middleton v. The Institute District of the County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d, 450 Pa. 282, 299 A.2d 599 (Pa. Cmwlth. 1973).  The fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.  Montefiore Hospital Ass’n of Western Pennsylvania v. Pa. PUC, 421 A.2d 481, 484 (Pa. Cmwlth. 1980).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties in interest.  See 66 Pa. C.S. § 703(a)-(b).  Service on interested persons is sufficient to provide notice.  52 Pa. Code § 5.201(a).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  See Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974) (Mayflower); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied, 539 Pa. 696, 653 A.2d 1234 (1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010) (Geary).

Once a hearing is scheduled and duly notified by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Mumma v. PPL Electric Utilities Corporation, Docket No. C-00014869 (Order entered January 24, 2002) (Mumma); Sentner v. Bell Tel. Co. of PA, Docket No. F-00161106 (Order entered October 25, 1993) (Sentner).

A complainant, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof in actions before the Commission is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Delinquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).

C. [bookmark: _Toc42780243]The December 2019 Final Order Adopting the ALJ’s Initial Decision

		As discussed supra., the Commission’s December 2019 Final Order adopted the Initial Decision of ALJ Vero as final without further Commission action, dismissed the Complaint with prejudice, and marked the docket closed.

In her Initial Decision, ALJ Vero made fifteen Findings of Fact and reached five Conclusions of Law.  I.D. at 3-4, 6-7.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ noted that the Commission sent the Hearing Notices to the Complainant by USPS regular first-class mail to the mailing address stated on the Complaint, and such notices were not returned to the sender as undeliverable.  The ALJ recognized that under such circumstances, the presumption is that the Hearing Notices had been received by the Complainant.  I.D. at 5-6 (citing Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa.Cmwlth. 1994)).  

		The ALJ found that the Complainant was properly notified of the hearing and that, in the circumstances, the Complainant’s failure to appear was not excused.  The ALJ also found that the Complainant had waived the right to present evidence on the Complaint due to her unexcused failure to appear at the scheduled hearing.  I.D. at 7 (citing 52 Pa. Code § 5.245(a)).

Finally, the ALJ ruled that the Complainant failed to carry the burden of proof on the Complaint, due to the unexcused failure to appear.  I.D. at 7.  As such, the ALJ dismissed the Complaint with prejudice for failure to prosecute the Complaint.  Id. 

D. [bookmark: _Toc42780244]Petition for Reconsideration/Rescission and Answer to Petition

The Petitioner seeks rescission of the Commission’s December 2019 Final Order denying and dismissing her Complaint with prejudice.  The Petition asserts that rescission of the December 2019 Final Order is warranted due to PGW’s unlawful termination of service, PGW’s incorrect billing, and safety concerns with PGW’s service causing Ms. Poe-Henderson to suffer gas poisoning.  See Petition at 1-2.

The Respondent argues that the Petition fails to establish a proper basis for rescission; that the Complainant has not established the existence of newly discovered evidence, a substantial change in circumstances, or an error of fact or law; that the Complainant gives no explanation for her behavior on the day of the hearing and instead seems to be raising issues regarding various low income programs that were not part of her original complaint; and that the Complainant has failed to present any circumstances that would support the Commission disturbing its Order in this matter.  Therefore, PGW requests that the Commission deny the Petition and not disturb the December 2019 Final Order that adopted the Initial Decision as final action of the Commission.  Answer at 3-4.
 
III. [bookmark: _Toc42780245]Disposition

As discussed infra., because we conclude the Petition for Rescission of the Commission’s December 2019 Final Order fails to assert any basis warranting rescission, we shall deny the Petition.  However, while we shall deny rescission, because the December 2019 Final Order effectively bars the pro se Petitioner in this proceeding from raising any future claims related to the underlying Complaint, we shall also review the December 2019 Final Order to ensure that the ALJ afforded the pro se litigant adequate due process protections before dismissing the Complaint with prejudice.

A. [bookmark: _Toc42780246]Petition for Rescission

[bookmark: _Hlk42181025]Turning first to the merits of the Petition, based on our review of the record and the instant Petition, we will deny the Petitioner’s request for rescission of our December 2019 Final Order. 

[bookmark: _Hlk42268210]Presently, Ms. Poe-Henderson’s Petition raises the same facts and arguments previously asserted in her Complaint, which was dismissed with prejudice by the ALJ’s Initial Decision, as adopted by the Commission in the December 2019 Final Order.  Specifically, the Petition asserts that reconsideration of the December 2019 Final Order is warranted due to PGW’s unlawful termination of service, PGW’s incorrect billing, and safety concerns with PGW’s service causing Ms. Poe-Henderson to suffer gas poisoning.  See Petition at 1-2; Complaint at 1-5.

In the complaint proceeding, ALJ Vero dismissed Ms. Poe-Henderson’s Complaint with prejudice, based on the finding that Ms. Poe-Henderson failed to appear at the scheduled September 6, 2019, telephonic hearing without unavoidable reason or permissible excuse, consistent with 66 Pa. C.S. § 332(f) and 52 Pa. Code § 5.245(a)-(b).  ALJ Vero determined that, by the unexcused failure to appear, Ms. Poe-Henderson waived all right to present evidence in support of the allegations in the Complaint, and therefore, failed to sustain her burden of proof.  See I.D. 7.

As previously noted, petitions for rescission of a prior final order of the Commission may be granted where the Commission is persuaded by new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  Duick v. Pennsylvania Gas and Water Company, 1982 Pa. PUC Lexis 4, *12-13 (Duick).  Therefore, the Petitioner is required to do more than simply restate the same arguments previously reviewed and rejected by the Commission.

Here, the Petitioner restates the same allegations raised in the Complaint, i.e., unlawful termination of service, incorrect billing, and safety concerns asserting that Complainant suffered gas poisoning.  See Petition at 1-2; Complaint at 1-5.  The arguments raised by the Petitioner have already been considered and rejected as matters which were waived by Ms. Poe-Henderson’s failure to appear at the September 6, 2019, telephonic hearing without unavoidable reason or permissible excuse.  See I.D. at 3, 5.  

Therefore, the Petitioner’s arguments in support of rescission neither raise new or novel arguments, nor call to our attention matters which may have been previously overlooked.  To the contrary, the matters raised by the Petitioner are matters which were waived due to the Petitioner’s conduct in failing to participate in the scheduled telephonic hearing, and failing to provide any reason why the failure to appear should be excused.  Id.

We find that, pursuant to Duick, we are unpersuaded that rescission of the Commission’s December 2019 Final Order is warranted where the Petition asserts matters which Petitioner waived by failing to appear at the scheduled hearing without unavoidable reason or permissible excuse.  As such, the Petition fails to assert new or novel arguments or matters which were previously not considered.  Therefore, we will deny the Petition.

B. [bookmark: _Toc42780247]Due Process Review 

Because our decision to deny the Petition turns on the ALJ’s determination that the pro se litigant’s failure to appear is deemed a waiver of the right to present evidence in support of the Complaint, our denial of the Petition operates to forever bar the Complainant from any future claims based on matters arising under the Complaint.  Therefore, to ensure that the pro se litigant has been afforded due process, our analysis includes our review of the circumstances under which the ALJ denied and dismissed the Complaint with prejudice, based upon the Complainant’s unexcused failure to appear, consistent with 66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).

Where, as here, a party fails to appear at a scheduled hearing, it is within the sound discretion of the ALJ to decide whether the failure to appear was unavoidable or excusable and whether permitting a hearing would prejudice the public interest or the interest of the other party.  See 66 Pa. C.S. § 332(f); see also 52 Pa. Code § 5.245(a)-(b).  From an administrative due process standpoint, the question is whether the Complainants’ failure to appear should be deemed as the Complainant’s waiver of the opportunity to present evidence in support of the Complaint, pursuant to 66 Pa. C.S. § 332(f) and 52 Pa. Code § 5.245(a)-(b).

The record reflects that ALJ Vero’s analysis and determination regarding Ms. Poe-Henderson’s failure to appear was consistent with due process.  Prior to the scheduled hearing, ALJ Vero accommodated Ms. Poe-Henderson’s request to attend the hearing via telephone.  The record reflects that Ms. Poe-Henderson was properly notified of the date and time of the scheduled telephonic hearing and provided instructions on how to participate via telephone.  However, after the ALJ convened the scheduled telephonic hearing, Ms. Poe-Henderson neither participated via telephone, nor appeared in person.  See I.D. at 5.

Upon Ms. Poe-Henderson’s failure to appear, ALJ Vero took the affirmative step of calling Ms. Poe-Henderson to facilitate her participation in the telephonic hearing, although under no obligation to do so.  It appears that Ms. Poe-Henderson answered and ALJ Vero provided the instructions for Ms. Poe-Henderson to call and join the hearing.  ALJ Vero then gave Ms. Poe-Henderson additional time to call.  When Ms. Poe Henderson did not call to join the hearing, the ALJ again attempted to call Ms. Poe- Henderson.  It then appears that Ms. Poe-Henderson answered and hung up, then subsequently refused to answer the ALJ’s repeated calls to facilitate Ms. Poe-Henderson’s participation in the telephonic hearing.  See I.D. at 2-6.

We conclude that Ms. Poe-Henderson’s conduct can only be construed as a refusal to participate in the evidentiary hearing on her Complaint, despite ALJ Vero having provided the Complainant ample opportunity to do so.  We note that the consequences of a party’s unjustifiable failure to participate in an evidentiary hearing include, not only the waiver of important evidentiary rights, but also the unnecessary waste of the agency’s administrative resources.  This is particularly so where, as here, the party who initiated the administrative proceeding refuses to participate.  We also note that, PGW, in good faith and at certain expense, appeared in person represented by counsel, prepared to offer evidence to refute the allegations of the Complaint.

Although the Complainant avers that she is old and is in poor health, she failed to provide any explanation as to why she refused to participate in the hearing and why she prematurely terminated the phone calls with the ALJ despite the ALJ’s repeated attempts to warn her that her failure to participate in the hearing would result in the dismissal of the case.  The Complainant also failed to explain why she did not request a continuance or why she did not call the ALJ after the hearing to explain her decision not to participate in the hearing.  In addition, the Complainant failed to provide any evidence to support her claim that she has poor health conditions.

In this case, the Complainant never disputed that she received notice of the hearing.  As such, the ALJ properly ruled that because the Hearing Notices were sent to the Complainant by first class mail at the address on her Complaint and were not returned to the Commission, there is a presumption that the documents were received by the Complainant.  See, Berkowitz, supra. 
 
Based upon our review of the record, we find no reason to disturb ALJ Vero’s determination that Ms. Poe-Henderson’s failure to appear was unexcused, and is therefore, deemed to be a waiver of the right to present evidence on the Complaint.  I.D. at 5-6.  We note with approval that ALJ Vero acted to ensure that Ms. Poe-Henderson, as a pro se litigant, was afforded due process at every stage of the proceeding.  

We note that the Petition did not present any reason why the Petitioner failed to participate in the scheduled evidentiary hearing via telephone.  See Petition 1-3.  Thus, the Petitioner has presented no reason for our consideration to conclude that the Complainant’s failure to participate via telephone was excusable.  We are left to conclude that the Complainant chose not to avail herself of the opportunity to participate and present evidence on the Complaint, and thereby waived all rights to do so, consistent with 66 Pa. C.S. § 332(f) and 52 Pa. Code § 5.245(a)-(b). 

Finally, out of concern for the waste of the Commission’s and the respondents’ time and resources, on many occasions, we have dismissed pro se complaints, with prejudice, for failure to appear at a hearing.  See e.g. Marilyn Day v. PECO Energy Company, Docket No. C-2010-2181515 (Order entered June 10, 2011); and Patricia Geary v. Verizon Pennsylvania, Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010).  However, we have also declined to dismiss complaints, with prejudice, if the complainants made good faith attempts to attend their hearings on time.  See e.g. Yomari Then v. Philadelphia Gas Works, Docket No. F-2012-2318264 (Order entered June 13, 2012); Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011) (Wiggins); and Edward B. Ference v. Equitable Gas Company, Docket No. C-20015840 (Order entered February 12, 2002).

Consistent with our prior decisions, we agree with the ALJ’s Initial Decision that dismisses the Complaint, with prejudice, due to the Complainant’s failure to appear for the scheduled hearing and prosecute the Complaint.  We recognize that the dismissal of the Complaint, with prejudice, may appear to be a severe sanction on the Complainant.  Nevertheless, our Regulations permit the imposition of sanctions where a party, after being notified, fails to appear or to be represented at a scheduled conference or hearing.  52 Pa. Code § 5.245.  The Hearing Notices clearly gave the Parties notice of the date and time of the hearing and the possibility of sanctions if a party failed to appear.  Under the facts of this specific case, we conclude that in light of the Complainant’s failure to abide by the rules in the Hearing Notices and refusal to listen to the ALJ on the telephone calls made by the ALJ to her during the scheduled hearing, the appropriate circumstances do not exist for us to grant the Complainant’s Petition and disturb the Commission’s December 2019 Final Order.[footnoteRef:9]  Therefore, we see no reason to disturb the ALJ’s determination that the Complainant’s unexcused failure to appear warranted dismissal of the Complaint with prejudice.  [9: 	We find that this case is distinguishable from Wiggins, supra.  In Wiggins, we dismissed a pro se complainant’s complaint, without prejudice, because the complainant made an effort to attend the initial hearing but could not be found in a timely manner in order to participate because he was located in a different area of the building in which the hearing was to be held.  In this case, the Complainant failed to appear for her scheduled hearing and did not answer subsequent calls by the ALJ after their initial call and conversation at the time and date of the scheduled hearing to commence the hearing as scheduled.  The Complainant did not also properly request a continuance in advance of the hearing.  There is no evidence in this case that the Complainant failed to receive the Telephonic Hearing Notices advising her of the date and time of the hearing.] 


Accordingly, for all the forgoing reasons, we shall deny the Petition for Rescission, affirm the Commission’s December 2019 Final Order dismissing the Complaint with prejudice.  As discussed supra., a dismissal “with prejudice” means that Ms. Poe-Henderson is barred from filing a future complaint with the Commission raising the same issues or claims arising under the dismissed complaint.

[bookmark: _Toc42780248]IV.	Conclusion

Based upon our review of the record and the applicable law, we shall deny the Petition for Rescission and affirm the Commission’s December 2019 Final Order, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Petition for Rescission filed by Althea Poe-Henderson, on January 10, 2020, seeking rescission of the final order of the Commission, entered on December 13, 2019, at Docket No. F-2019-3010206, is denied.

1. That, pursuant to 66 Pa. C.S. § 332(f) and 52 Pa. Code § 5.245, the Complainant, Althea Poe-Henderson, is deemed to have waived her right to present evidence in support of her Formal Complaint filed on May 30, 2019, due to her unexcused failure to appear and participate in the September 6, 2019, telephonic evidentiary hearing held in the complaint proceeding.

1. That the Formal Complaint of Althea Poe-Henderson, filed on May 30, 2019, at this docket, is dismissed, with prejudice, barring the Complainant from filing a future complaint with the Public Utility Commission raising the same issues or claims arising under the Formal Complaint filed on May 30, 2019, at Docket No. F‑2019‑3010206.

1. That this proceeding be marked closed.

[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  August 6, 2020

ORDER ENTERED:  August 6, 2020
15
image1.png




