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Ross Schell 								    	  C-2019-3012244

	v.

PPL Electric Utilities Corporation


OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Ross Schell (Complainant or Mr. Schell) filed on November 12, 2019, to the Initial Decision (I.D.) of Special Agent Alphonso Arnold III (Special Agent Arnold) which was served by the Commission on November 4, 2019 in the above-captioned proceeding.  Replies to Exceptions were filed by PPL Electric Utilities Corporation (PPL) on November 19, 2019.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the Special Agent Arnold’s Initial Decision that granted Complainant’s Petition to Withdraw his Complaint.

History of the Proceeding

On August 19, 2019, Mr. Schell filed a Formal Complaint (Complaint) with the Commission seeking to alter the due date of a payment to PPL or receive an alternate payment arrangement.  On September 9, 2019, PPL filed an Answer to the Complaint averring that the Complainant was receiving the most favorable payment arrangement to which he is entitled and requesting that the Complaint be denied.

On September 10, 2019, the Office of Administrative Law Judge (OALJ) issued a notice for a Call-In Telephonic Hearing Notice on October 22, 2019.  By Prehearing Order dated September 27, 2019, Special Agent Arnold detailed the procedures to be followed for the scheduled hearing.

On October 16, 2019, the Complainant submitted a facsimile letter to Special Agent Arnold indicating his desire to withdraw his Complaint.  Special Agent Arnold caused the letter to be filed with the Commission’s Secretary’s Bureau on October 17, 2019.  PPL acknowledged receipt of the facsimile letter and indicated that it had no objection to the Complainant’s Petition to Withdraw his Complaint. 

On October 17, 2019, Special Agent Arnold received two letters from the Complainant via U.S. Mail.  The first was the original of the Complainant’s October 16, 2019 facsimile letter and the second was a letter that requested cancellation and rescheduling of the October 22, 2019 hearing.  Special Agent Arnold treated the second letter as a Motion for Continuance of the October 22, 2019 hearing, and he emailed that letter to Counsel for PPL to be sure he had received it.

Given the seemingly contradictory requests from Mr. Schell, Special Agent Arnold converted the hearing scheduled for October 22, 2019, to a prehearing conference to determine how the Complainant wanted to proceed.  This was effectuated through a Hearing Change Notice that was served on the Parties on October 18, 2019.  The Parties were also advised by email to attend the prehearing conference.

The prehearing conference was convened on October 22, 2019 and Counsel for PPL appeared, but the Complainant did not.  By Interim Order issued October 23, 2019,[footnoteRef:1] Special Agent Arnold denied the Petition to Withdraw, granted a continuance of the matter to be set for hearing on another date, and advised the Complainant that, if he wished to withdraw his complaint, he should notify Special Agent Arnold of that intention.  Interim Order at 2-3. [1:  	The Order Denying Complainant’s Petition to Withdraw and Granting Complainant’s Motion for Continuance (Interim Order) was issued on October 23, 2019.] 


By Hearing Notice issued on October 23, 2019, the Parties were notified that an evidentiary hearing had been re-scheduled for December 4, 2019.[footnoteRef:2]  On October 24, 2019, Complainant called the OALJ and advised a legal assistant that the Complainant did, in fact, wish to have this Complaint matter closed.  Special Agent Arnold notified PPL of this communication via email and Counsel for PPL replied that PPL did not object to the Complainant’s request.  As a result, a Hearing Cancellation Notice was issued on October 24, 2019, cancelling the December 4, 2019, hearing. [2:  	The October 23, 2019, Hearing Notice mistakenly scheduled a prehearing conference for December 4, 2019, instead of an evidentiary hearing.  Special Agent Arnold noted in his Initial Decision that no correction to the Notice was necessary, given the Complainant’s request to withdraw his Complaint was being granted.  I.D. at 3, n. 5.] 


By Initial Decision dated November 4, 2019, Special Agent Arnold accepted the Complainant’s letter request to withdraw his Complaint, noting that PPL did not object thereto, no party’s substantive rights would be adversely affected, and that the public interest would be served by the grant of the Petition.  I.D. at 6.  

On November 12, 2019, the Complainant filed Exceptions to the Initial Decision.  On November 19, 2019, PPL filed Replies to Exceptions requesting that the Commission uphold the Initial Decision and deny the Complainant’s Exceptions.  

Discussion

As a preliminary matter, we acknowledge that the Complainant’s Exceptions do not strictly comply with the formatting requirements of 52 Pa. Code § 5.533(b), which requires that each exception be numbered and identify the finding of fact and conclusion of law to which exception is taken and cite to the relevant pages of the Initial Decision.  However, because the Complainant is not represented by legal counsel in this proceeding, we will consider the Exceptions, as filed, pursuant to 52 Pa. Code § 1.2(a), which requires a liberal construction of our Regulations to secure the just, speedy, and inexpensive determination of every action or proceeding to which they are applicable.

Additionally, we note that any issue that we do not specifically delineate or address herein shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741, 744 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222-1223 (Pa. Cmwlth. 1984).

Finally, the Findings of Fact and Conclusions of Law in the Initial Decision are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Legal Standards
		
A request to withdraw a pleading in a contested proceeding[footnoteRef:3] is governed by Section 5.94 of the Commission’s Regulations which provides: [3:  	The Commission’s Regulations define an adversarial proceeding as “[a] proceeding initiated by a person to seek,…remedies or other relief from the Commission which is contested by one or more other persons and which will be decided on the basis of a formal record.”  52 Pa. Code § 1.8.  This proceeding fits squarely within this definition. ] 


§5.94.  Withdrawal of pleadings in a contested proceeding.

(a) Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 10 days of service.  After considering the petition, any objection thereto, and the public interest, the presiding officer or the Commission will determine if the withdrawal will be permitted.

52 Pa. Code § 5.94(a).

The Commission’s Regulation at 52 Pa. Code § 1.2(a) and (c) governing liberal construction permits the presiding officer and the Commission to disregard an error of procedure at any stage of the proceeding, if such waiver does not affect the substantive rights of parties.  Furthermore, the same regulation applies with particularity in matters involving pro se litigants.  52 Pa. Code § 1.2(d).

Special Agent’s Initial Decision

The Initial Decision detailed the procedural history of the case and how Special Agent Arnold permitted the Complainant to withdraw his Complaint.  Special Agent Arnold made nine (9) Findings of Fact and reached five (5) Conclusions of Law.  I.D. at 3-4 and 6-7.

Special Agent Arnold found that the Complainant had expressed his desire to withdraw his complaint through two separate communications.  I.D. at 4; Findings of Fact Nos. 4, 8.  The Initial Decision also explained that PPL had indicated that it does not object to the Complainant’s request to withdraw the Complaint.  I.D. at 4; Finding of Fact No. 9.  

Special Agent Arnold also found that the Complainant’s letter of October 17, 2019 was in effect a Motion for Continuance wherein the Complainant had expressed his desire that the October 22, 2019 hearing be cancelled and rescheduled.  I.D. at 4; Finding of Fact No. 5.  Determining that clarification of the Complainant’s position was necessary, the Initial Decision explains that Special Agent Arnold issued a Hearing Change Notice converting the October 22, 2019 hearing to a prehearing conference in order to ascertain how the Complainant desired to proceed.  I.D. at 2.  When the Complainant did not appear at the prehearing conference, Special Agent Arnold issued the Interim Order denying the Petition to Withdraw, granting the Motion for Continuance and requesting that, if the Complainant wishes to withdraw his Complaint, he should advise Special Agent Arnold of same.  I.D. at 3-4, Finding of Fact Nos. 6,7.   

The Initial Decision details that on October 24, 2019, the Complainant contacted OALJ via telephone and spoke to a legal assistant, asking to close his Complaint matter.  This information was communicated to Special Agent Arnold and he, in turn advised PPL of same.  I.D. at 3-4; Finding of Fact No. 8.  PPL did not object to the Complainant’s request.  I.D. at 4; Finding of Fact No. 9.   

Applying the Commission’s liberal construction rules to the Complainant’s pleadings and finding no objection to the request to withdraw, Special Agent Arnold determined that neither the substantive rights of the Parties nor the public interest would be affected adversely by granting the petition.  I.D. at 4-6.  Special Agent Arnold thus concluded that the Petition to Withdraw should be granted and the matter closed.  I.D. at 6‑7; Conclusions of Law Nos. 2, 4, and 5.  

Exceptions and Replies to Exceptions

The Complainant’s Exceptions consist of four numbered paragraphs.  Exc. at 1-2.[footnoteRef:4]   [4:  	As noted previously, the Exceptions are not in the precise format required by the Commission’s Regulations, but we nevertheless will consider them in the interest of the just, speedy, and efficient resolution of this matter.  ] 


Attached to the Complainant’s Exceptions is a copy of Counsel for PPL’s October 14, 2019 correspondence submitting anticipated hearing exhibits to Special Agent Arnold with a copy served to the Complainant, a copy of Counsel for PPL’s September 9, 2019 correspondence to the Commission indicating the efiling of PPL’s Answer to the Complaint and service upon the Complainant, and an unidentified single-page document that appears to be note screens of communications between the Complainant and PPL with hand-written markings, perhaps belonging to the Complainant. 

PPL’s Replies to Exceptions contend that none of the Exceptions cite to pertinent Findings of Fact or Conclusions of Law, in contravention of the Commission’s Regulations governing form.  R. Exc. at 1-4.  PPL also notes that the Complainant’s claim to have not requested a continuance is directly contrary to the Complainant’s October 17, 2019 correspondence to Special Agent Arnold making such a request.  R. Exc. at 2.  In addition, PPL emphasizes the fact that the Complainant’s Exceptions are not otherwise in the form required by the Commission’s Regulations and requests that they be denied.  R. Exc. at 1-4.  With regard to Exception No. 2, and the Complainant’s reference to extra-record evidence, PPL argues that it is a bald assertion based on no evidence of record and it would be inappropriate for the Commission to consider such evidence at this stage of the proceeding where the Complainant strenuously argues that he sought to withdraw his Complaint.  R. Exc. at 2-3.   

Disposition

In considering a Petition to Withdraw a Complaint, we weigh carefully if the Petition is uncontested, if permitting the withdrawal will affect the substantive rights of the parties, and whether the public interest will be served by permitting the withdrawal.  The Complainant’s request is not contested by PPL, will not affect any party’s substantive rights, and is in the public interest.

With regard to the Complainant’s Exceptions 1, 3, and 4, all of these Exceptions argue that the Complainant never requested a continuance of the originally scheduled October 22, 2019 evidentiary hearing.  Exc. at 1-2.  Instead, Complainant simply re-emphasizes the now obvious point that he sought to withdraw (close) his Complaint because he had “paid PPL off.”  Id., I.D. at 2.  

It is important to note the conscientiousness of Special Agent Arnold in his careful handling of what were, at best, confusing and, at worst, directly contradictory requests submitted by the Complainant in this matter.  Specifically, the Complainant’s October 16, 2019 and October 17, 2019 correspondence to Special Agent Arnold were inconsistent.  

On close examination of the Complainant’s writings, we find disingenuous, his claim in his Exceptions that he did not request a continuance of the October 22, 2019 hearing.  Exc. 1, 3 and 4.  The Complainant’s duly filed October 17, 2019 correspondence to Special Agent Arnold plainly states:

I am writing you to request that the current hearing be cancelled and rescheduled for a later date for a time of discovery.  I need time to review the evidence I have requested and have currently at home.

Motion for Continuance at 1.  

Because conflicting written statements had been made by the Complainant, Special Agent Arnold was wise to be cautious and ask for further clarification from the Complainant.  That clarification was received via the Complainant’s October 24, 2019 call to OALJ indicating that he wished to close his Complaint.  I.D. at 2, Finding of Fact No. 8.  For all of these reasons, we shall deny Exceptions 1, 3 and 4, which are not supported by the Complainant’s own submissions to this Commission.  Moreover, we find that Special Agent Arnold’s Findings of Fact in this regard are well-supported.  I.D. at 2-3, Findings of Fact Nos. 4 and 5.  

As for Exception No. 2, the Complainant claims therein that he had asked Special Agent Arnold to address alleged misrepresentations by PPL and the Complainant references evidence that he claims he faxed to Special Agent Arnold on September 16, 2019.  As the aforementioned discussion makes clear, no evidentiary hearing was held in this matter due to the Complainant’s request to continue the hearing and ultimately withdraw his Complaint.  Thus, there is no record evidence supporting the bald assertion raised in Exception No. 2.  It is well-settled that bald assertions without the benefit of support in the record should be dismissed.  See, e.g., Forward Twp. Mun. Auth. V. W. Pennsylvania Water Co., 74 Pa. P.U.C. 421, 1991 WL 476309 (Feb. 15, 1991) (‘[w]e note that the Complainant’s Exception [] constitutes a bald assertion.  Consonant with [52 Pa. Code § 5.533(b)], we shall deny this Exception of the Complainant.”).  In addition, it is axiomatic that the extra-record material attached to Exceptions, but never introduced into the record of a proceeding, cannot form the basis for our decision.   

The Complainant requested to withdraw his Complaint and to not proceed to hearing, and in fact admonished Special Agent Arnold in his Exceptions that he never requested to continue the October 22, 2019 hearing.  It is due to his request to withdraw his Complaint and to not proceed to hearing that no evidentiary record was developed.  Moreover, the only allegation raised in the Complaint was that the Complainant requested a payment arrangement or modification of his bill payment date due to changes in his spouse’s employment and pay cycle.  Complaint at 2.  No mention of alleged misrepresentations by PPL is made in the Complaint or the correspondence requesting to withdraw the Complaint.  Instead, the Complainant insisted that his dispute with PPL was essentially moot, given that he had made the payment to PPL. Petition to Withdraw at 1; I.D. at 2.  The Complainant, as the proponent of a rule or Order, bore the burden of proof on his allegations, but the Complainant requested to withdraw his Complaint and did not raise or pursue allegations of misrepresentation by PPL.  There simply is no record support for any finding on his bald assertion.    

We will not now consider the Complainant’s extra-record material attached to his Exceptions and his new and quite general allegation of misconduct by PPL at the Exceptions stage of this proceeding.  Instead, we determine that Special Agent Arnold afforded the Complainant ample opportunity to pursue his Complaint and fully addressed the legal standard for consideration of Petitions to Withdraw in the Initial Decision.  We therefore affirm the Initial Decision, grant the Complainant’s Petition to Withdraw, deem the Complaint withdrawn, and mark the docket closed. 

Conclusion

Upon review and consideration of the record of this proceeding, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision; THEREFORE,

IT IS ORDERED:

1. [bookmark: _Hlk530387834]That the Exceptions of Ross Schell, filed on November 12, 2019, at Docket No. C-2019-3012244, are denied.

2. That the Initial Decision of Special Agent Alphonso Arnold, III, issued on November 4, 2019, at  Docket No. C-2019-3012244, is adopted.

3. That, the Petition to Withdraw Formal Complaint of Ross Schell against PPL Electric Utilities Corporation filed on October 17, 2019, at Docket No. C‑2019-3012244, is granted.

4. That, the Formal Complaint of Ross Schell against PPL Electric Utilities Corporation filed at Docket No. C-2019-3012244 on August 19, 2019, is hereby withdrawn. 

5. That, the Secretary’s Bureau shall mark this docket closed.

[bookmark: _GoBack][image: ]BY THE COMMISSION,


Rosemary Chiavetta,
Secretary

(SEAL)

ORDER ADOPTED:  August 6, 2020

ORDER ENTERED:  August 6, 2020
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