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Frontier Utilities Northeast, LLC


:

ORDER DENYING RESPONDENT’S PRELIMINARY OBJECTIONS TO AMENDED COMPLAINT AND DENYING COMPLAINANT’S PRELIMINARY OBJECTIONS TO NEW MATTER
Procedural History
On June 22, 2020, Andrew Perrong (Complainant) filed an amended formal complaint at Docket No. C-2020-3019899, in response to Preliminary Objections filed by Frontier Utilities Northeast, LLC (“Frontier” or “Respondent”), an electric generation supplier, on June 15, 2020 to his original complaint.  



Mr. Perrong avers that Frontier violated Commission regulations designed to protect residential consumers from unwanted telemarketing calls at Chapter 111 of the Pennsylvania Code.  Specifically, Complainant avers that Respondent’s agents dialed his number that was on a National “Do Not Call” registry list six times in violation of 52 Pa. Code Sections 111.10(a)(2) and (3); 111.10(b) and 111.12(d).

Legal Standard

Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of Preliminary Objections.  52 Pa.Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of Preliminary Objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  

Section 5.101(a) provides:

(a) 
Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa.Code § 5.101(a)(1)-(7).



The Commission must view the complaint in the light most favorable to Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (1994).



With respect to subject matter jurisdiction, the Court in Riedel v. The Human Relations Comm’n Of the City of Reading, 559 Pa. 33; 39, 739 A.2d 121, 124 (1990), explained that jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.  In Hughes v. PA. State Police, 152 Pa. Cmwlth. 409, 619 A.2d 390 (1992), app. Denied, 536 Pa. 633, 637 A.2d 293 (1993), it was held that subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.



The Commission has consistently held that it has subject matter jurisdiction to regulate certain aspects of the services provided by EGSs, specifically concerning issues involving EGS conduct towards residential customers as referenced in Chapter 111 of Title 52, Pennsylvania Code.  Subject matter jurisdiction over EGSs is set forth in Sections 2807 and 2809 of the Public Utility Code, 66 Pa.C.S.A. §§ 2807, 2809.  Under Section 2809, 66 Pa. C. S. § 2809, EGSs are required to abide by the Commission’s Regulations.  



Section 501 grants the Commission authority to enforce the Public Utility Code and the Commission’s regulations and Orders.  66 Pa.C.S. § 501.  EGSs are considered public utilities for the purposes described in Section 2809 of the Public Utility Code.  66 Pa.C.S. §§ 102, 2809; see also Delmarva Power & Light Co. v. Pa. Pub. Util. Comm’n, 870 A.2d 901, 909-10 (Pa. 2005).


Various parts of federal law including the Telemarketing a/k/a the Do-Not-Call Registry Act of 2003 and portions including the definition section of the Unfair Trade Practices/ Consumer Protection Law (UTP/CPL) are referenced in the Commission’s regulations at Chapter  111; however, this does not mean that the Commission has jurisdiction to hear claims brought under UTP/CPL.   The Commission is a creation of the legislature and possesses only the authority that the state legislature has specifically granted to it and its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  C. Leslie Pettko, et al. v. Pennsylvania American Water Co., 39 A.3d 473, 484 (Pa. Cmwlth 2012) (the Commission does not have the authority to award civil penalties up to $5,000, as is allowed under the UTP/CPL); see also, 73 Pa.C.S. § 201-8.  



Although the Commission has no authority to award Complainant compensation, attorneys’ fees/costs, or federal civil penalties as would a court of law, the Commission does have authority to enforce its own regulations.  When accepting as true all well pleaded material facts contained in the Complaint, as well as every reasonable inference from those facts, and viewing the Complaint in the light most favorable to the Complainant, it is not clear that the Complainant would not be entitled to relief under any circumstances as a matter of law with regard to the requirements of the Commissions regulations at Sections 111.10(a)(2); 111.(a)(3); 111.10(b) and 111.12(d).  



Accordingly, the Motion to Dismiss for lack of subject matter jurisdiction and the Preliminary Objections shall be denied and this case shall proceed to the hearing scheduled for September 2, 2020.   Mr. Perrong’s Preliminary Objections to Respondent’s New Matter in the form of a motion to strike impertinent matter in the New Matter will also be denied.

THEREFORE,

IT IS ORDERED,

1. That the Preliminary Objections of Frontier Utilities Northeast, LLC to Andrew Perrong’s Amended Complaint are denied and dismissed.
2. That the Preliminary Objections of Andrew Perrong to Frontier Utilities Northeast, LLC’s New Matter are denied.
3. That this case shall proceed to hearing scheduled for September 2, 2020, per the Commission’s Notice dated July 29, 2020.
Dated: 
August 11, 2020






/s/










Elizabeth H. Barnes









Administrative Law Judge
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