BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Deborah Engisch-Platt and Kim Platt			:
							:
	v.						:		C-2019-3013745
							:
Metropolitan Edison Company			:



ORDER
DENYING MOTION FOR A STAY,
DENYING MOTION FOR SUMMARY JUDGMENT AND
SETTING REVISED LITIGATION SCHEDULE


On October 17, 2019, Deborah Engisch-Platt and Kim Platt filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Met-Ed), docket number C-2019-3013745.  In their complaint, the Platts averred that they are having a reliability, safety or quality problem with their utility service because they do not want a smart meter installed at their home due to various adverse health effects.  The Platts averred that Mr. Platt is 63 years old and has an irregular heart rate that is compounded by electromagnetic sensitivity and their daughter also has a sensory disorder affected by high pitched electrical humming sounds and pulsations.  The Platts requested that the analog meter remain on their home.  

On November 12, 2019, Met-Ed filed an answer and new matter in response to the Platt’s complaint.  In the answer, Met-Ed denied that the Platts are having a reliability, safety or quality problem with their utility service.  The company stated it is attempting to install a smart meter at the service location in accordance with Act 129 of 2008 and that the Platts have refused installation of the smart meter.  Met-Ed provided background regarding its obligation to install smart meters.  In its new matter, which was accompanied by a notice to plead, Met-Ed averred that the complaint is legally insufficient because the company has not violated the Public Utility Code or the orders or regulations of the Commission since the company is required to install smart meters.  Met-Ed requested that the complaint be dismissed.

Also on November 12, 2019, Met-Ed filed a preliminary objection in response to the Platt’s complaint.  In the preliminary objection, which was also accompanied by a notice to plead, Met-Ed reiterated its argument that the complaint is legally insufficient and provided additional background regarding its legal obligation to install a smart meter at the service address.  Met-Ed requested that its preliminary objection be granted and the complaint be dismissed.  No answer to either the new matter or the preliminary objection was received from the Platts at that time.  Met-Ed’s preliminary objection was denied via order dated January 7, 2020.

On January 8, 2020, a hearing notice was issued scheduling an initial call-in telephonic hearing for this matter for Friday, February 14, 2020 at 10:00 a.m.  A prehearing order dated January 10, 2020 was issued setting forth various issues that would govern that hearing.

On January 21, 2020, the Platts requested that the hearing be done entirely in writing because Mr. Platt has hearing loss and he believes that a telephone hearing will compromise his ability to understand what is being said and to respond properly.  The Platts also included copies of their answer to both the Met-Ed new matter and preliminary objection which they said were previously filed.

In response to the Platt’s request for the hearing to be conducted entirely in writing, I emailed both the Platts and counsel for Met-Ed and proposed that the following schedule for pre-served testimony be adopted:

	April 1, 2020
	Complainant written direct testimony

	June 1, 2020
	Met-Ed written rebuttal testimony

	August 3, 2020
	Complainant written surrebuttal testimony



In response to my email, counsel for Met-Ed indicated that the company did not object to the proposed schedule with the caveat that a brief hearing be held for the submission of all written testimony and cross examination to the extent that the Platts intend to submit testimony from any expert witness.  The Platt’s also indicated via email that the proposed schedule is acceptable.

		As a result, a cancellation notice was issued on February 7, 2020 formally cancelling the hearing previously scheduled for February 14, 2020 and a scheduling order was issued February 11, 2020 to formalize the proposed procedural schedule and to encourage the parties to pursue settlement.

		On March 16, 2020, the Platts filed a motion to stay the case until their “expert witness has ended his self-quarantine from the Covid-19/Corona virus.”  The Platts argued that their expert was scheduled to meet with the Platts at their home to measure the radiation and conductive emissions from their neighbors’ smart meters and opine on the dangers of smart meters in a written report.  The Platts argued that their expert is an older gentleman and does not wish to travel from Michigan to Pennsylvania and moved to stay the case until such time as the expert “feels he is out of danger to exposure from the virus.”

		On March 30, 2020, the Platts filed a “Brief of Complainant” wherein they argued “the deleterious affects from smart meters are settled science.”  The Platts cited to numerous reports and exhibits and argued that the smart meter emissions exceed limits allowed by the Federal Communications Commission (FCC).  The Platts also argued, among other things, that Mr. Platt had a severe reaction to exposure to his neighbor’s smart meter and “to force a smart meter on Mr. Platt given his electromagnetic sensitivity and dangerous symptoms is a violation of extirpation of the Americans with Disabilities Act.”

		On June 1, 2020, Met-Ed filed a letter stating that “due to the fact that the complainants have not yet presented direct testimony in this proceeding in accordance with the established litigation schedule in the above-referenced matter, Met-Ed will not be serving rebuttal testimony at this time.”

		Due to the Covid-19 pandemic, however, the Commission has not maintained normal operations.  In particular, the Keystone Building has been closed since March 16, 2020.  Pursuant to the Commission’s Emergency Order dated March 20, 2020, docket number M-2020-3019262, all filings made at the Commission were to be conducted by email.  As a result, copies of the Platt’s motion for stay filed on March 16, 2020 and brief of complainant filed on March 30, 2020 were not received until early June, 2020.  At that time, I inquired of counsel for Met-Ed if the company had received such documents and, if so, if the company intended to file responses.

		As a result, on July 10, 2020, Met-Ed submitted an answer opposing the motion for stay.  In its answer, Met-Ed argued that the motion should be denied because Ms. Platt had more than sufficient time to prepare direct testimony but served none.  Met-Ed also argued that the request for a stay is conditioned on when the expert “feels” that he is out of danger from being exposed to Covid-19 which effectively would stay the proceeding indefinitely until the expert feels he is safe.  

		In addition, Met-Ed also filed a motion for summary judgment on July 10, 2020.  In its motion for summary judgment, Met-Ed argued that the Platts have the burden of proof in this case but never filed any written direct testimony in support of their complaint.  Met-Ed added that, under the Commission’s regulations, summary judgment will be granted if there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Met-Ed concluded that the complaint should be dismissed.

		Finally, on August 5, 2020, the Platts submitted a response to Met-Ed’s answer to the motion for a stay and an answer to the motion for summary judgment.  As the Commission’s regulations do not allow for responses to answers, that pleading will not be considered.  In its answer to the motion for summary judgment, however, the Platts first reiterated the entire “Brief of Complainant” filed on March 30, 2020 and stated that was their testimony.  The Platts then provided various responses to the arguments Met-Ed made in its motion for summary judgment admitting or denying the various averments, as discussed further below.  The Platts requested that Met-Ed’s motion for summary judgment be denied.

		The Platt’s motion for a stay and Met-Ed’s motion for summary judgment are ready for disposition.  For the following reasons, both motions will be denied and a revised litigation schedule will be established for this proceeding.

Motion for Summary Judgment

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of motions for summary judgment.  In particular, Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102 Motions for summary judgment and judgment on the pleadings.

(a) Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

* * *

(d) 	Decisions on Motions.

(1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

(2)  	Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with the affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.

52 Pa.Code § 5.102(a), (d)(1) and (d)(2).  When disposing of a motion for summary judgment, the record must be examined in the light most favorable to the nonmoving party.  First Mortgage Co. of Pennsylvania v. McCall, 313 Pa. Superior Ct. 54, 56, 459 A.2d 406, 408 (1983).  To avoid the motion for summary judgment, the nonmoving party must set forth facts showing that there is a genuine issue for trial.  Id. at 58-59.

In this case, the Platts averred in their complaint that Mr. Platt is 63 years old and has an irregular heart rate which is compounded by his electromagnetic sensitivity and that their daughter also has a sensory disorder affected by high pitched electrical humming sounds and pulsations.  In their “Brief of Complainant” dated March 30, 2020, the Platts argued that “the deleterious effects from smart meters are settled in science” and that “the World Health Organization classifies such radiation as a Class 2B Carcinogen.”  The Platts then referenced various reports in support of their position.  This includes “a bibliography of reported biological phenomena and clinical manifestations attributed to microwave and radio-frequency radiation,” “a list of 155 reviews on non-thermal effects of microwaves/intermediate frequency EMFs by Martin K. Paul,” and “Electrohypersensitivity as a newly identified and characterized neurologic pathological disorder: how to diagnose, treat and prevent it.”  In addition, the Platts made other assertions including that the mesh system of smart meters forced on Met-Ed consumers is a particularly dangerous technology and that Mr. Platt had a severe reaction to exposure to his neighbors’ smart meter.  The Platts also made various legal arguments.

Finally, in their answer to Met-Ed’s motion for summary judgment, the Platts reiterated the arguments they made in their “Brief of Complainant” filed on March 30, 2020.  In addition, however, the Platts argued that they had a problem with the electronic transmission of approximately 2,000 pages of documentation from Harvard University, US Naval Department, et al., and that those documents are being submitted again.  The Platts also argued that “respondents are fallacious in their claim that complainants have failed to demonstrate that the installation of the Met-Ed smart meters would violate the public utility code or a commission regulation or order.”  The Platts added that “there is nothing safe or reasonable about smart meters, especially mesh meters which seek out neighbor’s metering signals to augment and multiply their signals.”  The Platts again referenced “thousands of scientific studies” and reiterated again various details provided in their March 30, 2020 “Brief of Complainant.”  The Platts then provided extensive legal arguments, including about Act 129, the definition of “depreciation,” and legislative history of Act 129, among many other things.  The Platts also responded to Met-Ed’s motion for summary judgment by admitting or denying the various averments Met-Ed made.

As a result, when viewing the averments made in these documents in the light most favorable to the Platts, there are genuine issues as to a material fact and it is not clear that Met-Ed is entitled to judgment as a matter of law on all issues.  The Platts have averred that there is an issue of genuine fact that warrants a hearing.

In each of the complaint, the “Brief of Complainants” and the answer to Met-Ed’s motion for summary judgment, the Platts stated that Mr. Platt is 63 years old and has an irregular heart rate that is compounded by electromagnetic sensitivity and their daughter also has a sensory disorder affected by high pitched electrical humming sounds and pulsations.  The Platts also averred, among other things, that:

While sitting in his neighbor’s home, Mr. Platt was unknowingly exposed to his smart meter.  The meter was mounted on an exterior wall, 8 feet from where he was sitting.  Within 1 hour of exposure, Mr. Platt experienced profound heart arrythmia, shortness of breath, and extreme pain in his ears.  He then left his neighbor’s home returning to his own home, but the symptoms persisted for over 24 hours, which include a sunburn-like sensation on his eyelids and lips.  Mr. Platt’s home is located in a secluded area.  The next closest home is 2/10’s of a mile away.  Mr. Platt now experiences similar, if not identical, symptoms when he is in close proximity to any smart meter.

When viewing these averments in the light most favorable to the Platts, a genuine issue of material fact exists that warrants denying the motion for summary judgment, namely, whether the installation of a smart meter at the Platt’s home constitutes unreasonable service under Section 1501 of the Public Utility Code or some other violation of the Public Utility Code or a Commission order or regulation.  The Platts’ complaint must not be dismissed as a result of the motion for summary judgment in light of these averments.

The fact that the Platts filed their direct testimony as a “Brief of Complainant” does not mean that Met-Ed’s motion should be granted and the complaint denied.  It is well accepted that the Commission’s regulations are to be “liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding” and that a “presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive right of the parties.”  52 Pa.Code § 1.21(a).  This is particularly true in proceedings involving a pro se litigant, such as the case here.  52 Pa.Code § 1.2(d).  

As a result, the fact that the Platts filed their direct testimony titled “Brief of Complainant,” instead of “Complainant Direct Testimony,” is not unreasonable in light of their status as pro se litigants, especially given that the filing was made on March 30, 2020 and testimony was due April 1, 2020.  Furthermore, this matter was complicated by the onset of the Covid-19 pandemic.  The Commission began teleworking on March 16, 2020 as a result of the pandemic and the Emergency Order requiring all filings to be made via the Commission’s e-service was issued March 20, 2020.  Nonetheless, Met-Ed still had an opportunity to respond to the Platt’s filing pursuant to the original litigation schedule and will again be given an opportunity to respond to the Platt’s filing pursuant to the revised litigation schedule discussed below and, therefore, the company’s substantive rights have not been harmed.[footnoteRef:1] [1:  	The Platts are reminded that all filings with the Commission must be made through the Commission’s e-filing service program.  E-mail is not the same as e-filing.  Information regarding this service can be obtained on the Commission’s website: www.puc.pa.gov.] 


As noted above, the Platts have reiterated essentially their entire “Brief of Complainant” in their answer to Met-Ed’s motion for summary judgment they filed on August 5, 2020.  Therefore, the Platts have set forth facts showing that there is a genuine issue for hearing as is required for the Platts to do to avoid having their complaint dismissed based on Met-Ed’s motion for summary judgment.

As a result, when viewing the pleadings in this case in the light most favorable to the Platts, a genuine issue of material fact exists and it is not clear that Met-Ed is entitled to judgment as a matter of law.  Therefore, Met-Ed’s motion for summary judgment will be denied.

Motion for Stay

With regard to the Platt’s motion to stay this case because their expert has not been able to conduct his investigation due to the Covid-19 pandemic, Section 1.15 of the Commission’s regulations provides: “Except as otherwise provided by statute, requests for continuance of hearings or for extension of time in which to perform an act required or allowed to be done at or within a specific time by this title or by order of the Commission or the presiding officer, shall be by motion in writing, timely filed with the Commission, stating the facts on which the application rests.”  52 Pa.Code § 1.15(b).  This section also provides that “only for good cause shown will requests for continuance be considered.”  Id.  Additionally, Section 5.483(a) provides presiding officers the authority to regulate the course of the proceeding.  52 Pa.Code § 5.483(a).  Furthermore, Section 1.2 provides that the Commission’s rules shall be “liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding.”  52 Pa.Code § 1.2(a).

In this case, the Platts have not demonstrated good cause to justify a stay of their complaint.  In their motion, the Platts argued that their expert witness was scheduled to meet with the complainants at their home to measure the radiation and conductive emissions from their neighbors’ smart meter but that the expert does not want to travel from Michigan to Pennsylvania because he is an older gentlemen and is “self-quarantining to avoid exposure [to Covid 19].”  The Platts moved “to stay their case until such time as their expert feels he is out of danger to exposure from the virus.”

The Platts have not demonstrated good cause for this proceeding to be stayed.  As Met-Ed noted in its answer to the Platt’s motion, staying the case “until such time as their expert feels he is out of danger to exposure from the virus” is unreasonable.  First, the Platts made their request two weeks prior to the date their expert testimony was due.  Regardless of the Covid-19 pandemic, to not have had an expert visit the site to prepare testimony two weeks before the testimony is due is unreasonable.  With testimony due on April 1, 2020, the expert should have been at the Platt’s residence long before March 16, 2020 to conduct any investigation and prepare testimony.  Furthermore, granting a stay “until such time as their expert feels he is out of danger to exposure from the virus” is also unreasonable and will not “secure the just, speedy and inexpensive determination” of this action.  Without minimizing the seriousness of the pandemic or jeopardizing anyone’s personal well-being, this case can not be stayed for an indeterminate amount of time.  The Commission has carried on its business as close to normal as possible and cases have moved forward to conclusion, including cases involving smart meters, throughout the pandemic.  Cases should not linger at the Commission but should be moved along as efficiently and expeditiously as possible.  To the extent that the Platts are having difficulty moving their case forward as a result of the pandemic, they could consider settlement options or withdrawing the complaint without prejudice.  Allowing the complaint to linger indefinitely is not reasonable.

Therefore, the Platt’s motion for a stay will be denied.  Nonetheless, however, and in light of the pandemic, the Platts will be given an additional 60 days to file their expert witness’ testimony and the following revised schedule for litigating this proceeding will be applied:

	October 19, 2020
	Complainant written direct expert testimony

	December 21, 2020
	Met-Ed written rebuttal testimony

	January 21, 2021
	Complainant written surrebuttal testimony



The remainder of the schedule will be addressed once the pre-served testimony has been distributed.

ORDER


		THEREFORE,

		IT IS ORDERED:
	
1. That the motion of Metropolitan Edison Company for Summary Judgment filed at docket number C-2019-3013745 on July 10, 2020 is hereby denied.

2. That the motion for stay filed by Deborah Engisch-Platt and Kim Platt at docket number C-2019-3013745 on March 16, 2020 is hereby denied.

3. That the following procedural schedule will be adopted for this proceeding:

	October 19, 2020
	Complainant written direct expert testimony

	December 21, 2020
	Met-Ed written rebuttal testimony

	January 21, 2021
	Complainant written surrebuttal testimony



 
4. That the parties are encouraged to pursue settlement discussions.


Date:	August 18, 2020			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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