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I. INTRODUCTION AND PROCEDURAL HISTORY 

A. Introduction.  

While the Suppliers’ identify some of the anti-competitive advantages of the FirstEnergy 

EDCs for having their affiliates’ non-commodity, non-basic products and service billed to 

customers on the same bill as its basic electric service, the Suppliers’ proposal to simply include 

more non-commodity charges on the FirstEnergy EDCs’ utility bill without addressing the serious 

consumer protection concerns associated with the practice of “on-bill” billing is unreasonable and 

unsupported. In attempt to justify their proposed remedy in this proceeding, the Suppliers have 

failed to address or provide solutions to the many consumer protection concerns stemming from 

the FirstEnergy EDCs’ current practice of marketing of and providing “on-bill” billing for the non-

commodity, non-basic services of its affiliates on the regulated utility bill.  As a result, the OCA 

submits that the Suppliers’ proposal to include additional non-commodity, non-basic charges on 

customer utility bills should be rejected as a remedy in this proceeding. 

B. Procedural History. 

On October 25, 2019, Interstate Gas Supply, Inc. d/b/a IGS Energy (IGS), Direct Energy 

Services LLC (Direct Energy) and Shipley Choice, LLC d/b/a Shipley Energy (Shipley) 

(collectively referred to as the Suppliers) filed a formal complaint with the Pennsylvania Public 

Utility Commission (Commission) against Metropolitan Edison Company, Pennsylvania Electric 

Company, Pennsylvania Power Company and West Penn Power Company (collectively, the 

FirstEnergy EDCs).  The Suppliers’ complaint averred that the FirstEnergy EDCs’ conduct of on-

bill billing for non-commodity products and services offered through the FirstEnergy EDCs for 

their affiliates while refusing to provide on-bill billing for electric generation suppliers’ (EGSs) 

non-commodity products and services is discriminatory. Joint Complainants’ St. No. 1 at 2.  The 
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Suppliers requested that the Commission find that the FirstEnergy EDCs’ conduct of refusing to 

provide on-bill billing for the EGSs operating on their system violates the Public Utility Code and 

to require, as a remedy, the FirstEnergy EDCs to provide a similar service to the EGSs operating 

on their systems for the EGSs’ non-commodity products and services.  Id. at 12.  

On November 14, 2019, the FirstEnergy EDCs filed an answer and new matter in response 

to the Suppliers’ complaint. On December 4, 2019, the Suppliers filed an answer to the FirstEnergy 

EDCs’ new matter. On December 23, 2019, the Commission issued a prehearing conference notice 

which established a prehearing conference for this matter for February 3, 2020 at 10:00 a.m. in 

Harrisburg and assigned Administrative Law Judge Joel H. Cheskis (ALJ Cheskis) as the presiding 

officer.   

On February 7, 2020, the OCA filed a Notice of Intervention to protect the interests of 

consumers in the FirstEnergy EDCs’ service territories in this proceeding. The Suppliers submitted 

their Direct Testimony on March 24, 2020.  In accord with the Scheduling Order, the OCA’s 

witness Barbara Alexander1 filed written Rebuttal Testimony, OCA St. 1-R, on May 13, 2020.  

The FirstEnergy EDCs also filed Rebuttal Testimony. On May 27, 2020, the FirstEnergy EDCs 

and the Suppliers submitted Surrebuttal Testimony.   

                                                           
1  Ms. Alexander opened a consulting practice in March 1996 where she provides consulting assistance and 
expert witness testimony directed to consumer protection, customer service and low-income programs and policies 
relating to the regulation of the telephone, electric and gas industries. Before opening her consulting practice, Ms. 
Alexander worked for ten years as the Director of the Consumer Assistance Division of the Maine Public Utilities 
Commission, during which Ms. Alexander testified as an expert witness on consumer protection, customer service 
and low-income issues in rate cases and other investigations before the Commission. In the past, Ms. Alexander has 
provided expert testimony and consulting services to the OCA on issues relating to consumer protection regulations 
and policies applicable to residential electric and natural gas customers in retail energy markets.  Her expertise is 
also a reflection of her 30-plus years as a consultant on retail energy market issues for national and state consumer 
advocates.  
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The Rebuttal Testimony of OCA witness Barbara Alexander was entered into the record 

by stipulation of the Parties at the hearing on June 30, 2020.  Cross-examination of all witnesses 

was waived by all Parties. 

Pursuant to the ALJ’s Scheduling Order dated February 5, 2020 and ALJ Cheskis’ directive 

in the July 1, 2020 Briefing Order, the OCA provides this Main Brief. 

C. Burden of Proof. 

 Section 332(a) of the Public Utility Code (Code) provides that the party seeking relief from 

the Commission has the burden of proof.2  When filing a complaint, the offense must be a violation 

of the Code, a Commission Regulation or Order or a violation of a Commission-approved tariff.3  

In order to prevail, the complainant must, as a matter of law, establish a legally sufficient claim 

which shows that the named utility is responsible or accountable for the problem described in the 

complaint.4  The burden of proof is comprised of both the burden of production and the burden of 

persuasion.5 The standard in this Formal Complaint matter is the “preponderance of the evidence” 

standard6 under which to establish a fact or claim, the party must offer evidence that is of greater 

weight than the other party, or is more convincing than the evidence presented by the other party.7 

If the complainant establishes a prima facie case, the burden of persuasion remains with the 

complainant seeking relief from the Commission, but the burden of production transfers to the 

                                                           
2  66 Pa.C.S. § 332(a). 
 
3  66 Pa. C.S. § 701. 
 
4  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990). 
 
5  Hurley v. Hurley, 2000 Pa. Super. 178, 754 A.2d 1283 (2000). 
 
6  Suber v. Pennsylvania Com'n on Crime and Deliquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005); Samuel J. 
Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992); see 
also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).  
 
7  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  
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other party.8  

As confirmed by the Commonwealth Court, utility billing falls within the definition of 

“service” in Section 102, and, therefore, falls within Commission jurisdiction.9  Section 1502 of 

the Public Utility Code, 66 Pa. C.S. Section 1502 provides: 

No public utility shall, as to service, make or grant any unreasonable 
preference or advantage to any person, corporation, or municipal 
corporation, or subject any person, corporation or municipal 
corporation to any unreasonable disadvantage.  No public utility 
shall establish or maintain any unreasonable difference as to service, 
either as between localities or as between classes of service, but this 
section does not prohibit the establishment of reasonable 
classifications of service.10  
 

Section 2804(6) of the Public Utility Code reads:  

Consistent with the provision of section 2806, the commission shall 
require that a public utility that owns or operates jurisdictional 
transmission and distribution facilities shall provide transmission 
and distribution service to all retail electric customers in their 
service territory and to electric cooperative corporations and electric 
generation suppliers, affiliated or nonaffiliated, on rates, terms of 
access and conditions that are comparable to the utility's own use of 
its system.11 
 

In a matter concerning supplier “on-bill” billing, the Commission will not require distribution 

utilities to provide “on-bill” billing to all suppliers if it is not reasonable under the circumstances.12  

Thus, the Suppliers have the burden to prove, by a “preponderance of the evidence,” that 

the FirstEnergy EDCs’ “on-bill” billing practice is in violation of Sections 1502 and 2804(6) of 

                                                           
8  Milkie v. Pa. Pub. Util. Comm'n, 768 A.2d 1217, 1220 (Pa. Cmwlth. 2001).  
 
9  Aronson v. Pa. PUC, 740 A.2d 1208 (Pa. Cmwlth. 1999).   
 
10  66 Pa. C.S. § 1502.  
 
11  66 Pa.C.S. § 2804(6). 
 
12  Pa. PUC et al v. Columbia Gas of Pennsylvania, Inc., Docket No. R-2018-2647577, et seq., (Opinion and 
Order entered December 6, 2018) Order at 50 (“Columbia”). 
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the Code, or with the Commission’s order in Columbia, and, if such violation is determined, that 

the proposed remedy proposed by the Suppliers is a “reasonable solution in the circumstances.13  

II.  STATEMENT OF THE CASE.  

The Suppliers allege that they are disadvantaged by the FirstEnergy EDCs’ current “on-

bill” billing service provided to its affiliates who market and sell non-commodity, non-basic goods 

to the EDCs’ residential customers.  The Suppliers’ testimony provides that they also sell non-

basic products and services to their customers who enroll with the Suppliers for generation supply 

service and that they currently bill and collect those non-basic products and services via their own 

billing systems.  Since the FirstEnergy EDCs bill and collect for the EGSs’ supply charges through 

the Purchase of Receivables programs, the Suppliers allege that it is unfair and discriminatory for 

the FirstEnergy EDCs to refuse to bill and collect for their affiliates’ non-basic products and 

services in the same manner as the EDCs collect for non-basic services.  The issue before the 

Commission is whether the FirstEnergy EDCs are violating the statutory provision that prohibits 

undue discriminatory behavior by the EDCs and, if so, whether the remedy proposed by the 

Suppliers is reasonable under the circumstances. 

III. ARGUMENT  

A.  Introduction. 
 

The OCA submits that the practice of the FirstEnergy EDCs’ marketing and providing “on-

bill” billing for the non-commodity, non-basic services of its affiliates on the regulated utility bill 

raises many consumer protection concerns which the Suppliers have failed to address in justifying 

their proposed remedy in this proceeding.  While the Suppliers have identified an issue of concern 

with FirstEnergy EDCs’ inclusion of its affiliates’ non-commodity charges on the utility bill, the 

                                                           
13  Id.  
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Suppliers’ proposal to simply include more non-commodity charges on the utility bill without 

addressing serious consumer protection concerns is unreasonable and unsupported.  As a result, 

the OCA submits that the Suppliers’ proposal to include additional non-commodity charges on 

customer utility bills should be rejected as a remedy to this proceeding.  

B. The FirstEnergy EDCs’ Current “On-bill” Billing Practice Raises Various Consumer 
Protection Issues and Concerns About Anti-competitive Advantages.  

 
The FirstEnergy EDCs’ practice of including the non-commodity, non-basic charges of its 

affiliates on the utility bill raises many concerns related to potential customer confusion.  The 

Suppliers have failed to address such concerns and the OCA submits that simply including more 

non-commodity charges on the utility bill without addressing serious consumer protection 

concerns is unreasonable and unsupported and should be rejected.  

1. Consumer Protection Issues. 
 

The FirstEnergy EDCs’ current “on-bill” billing practice for its affiliates raises various 

consumer protections issues as these charges are presented on the utility bills with a total amount 

owed that includes these non-commodity services in a manner that a customer can reasonably 

assume that the total must be paid to avoid collection actions. OCA St. 1-R, p. 4. Despite the 

FirstEnergy EDCs’ acknowledgement that under the Commission’s regulations at 52 Pa Code 

Section 56.13 customers’ basic service cannot be terminated due to non-payment of non-

commodity, non-basic charges, OCA witness Barbara Alexander points out that the FirstEnergy 

EDCs’ utility bills do not inform utility customers presented with a single balance bill of the 

FirstEnergy EDCs’ policies for the allocation of partial payments and termination of service.  Id.; 

see also, FirstEnergy Companies St. No. 1-S, pp. 3-4. Ms. Alexander testifies, “[c]ustomers 

presented with a single balance bill do not know, and are not informed of, the FirstEnergy EDCs’ 
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policies for the allocation of partial payments and termination of service.” OCA St. 1-R, p. 4.  Ms. 

Alexander further states: 

I do not agree with the current FirstEnergy EDC bill presentation 
that does not identify the non-basic charge in a manner that 
distinguishes these charges from basic charges or fails to inform the 
customer that payment of the non-basic charges are not required to 
maintain electric service. The issue of how the FirstEnergy EDCs’ 
bill should be redesigned to present non-basic charges is certainly 
crucial to the resolution of this Complaint, and the Supplier’s 
proposal to include even more non-basic charges—many of which 
are not related to the customer’s electric service from FirstEnergy—
only complicates the resolution of this Complaint and supports my 
recommendation. 
 

Id. pp. 14-15.  The OCA submits that, with these outstanding consumer protection issues related 

to the FirstEnergy EDCs’ bill design, the Suppliers’ proposal to include additional non-commodity 

product and service charges on their bill would not be reasonable.14  

Ms. Alexander details the OCA’s concerns with the FirstEnergy EDCs’ current “on-bill” 

billing practices and points specifically to features with the potential to lead to customer confusion 

or misapprehension. For instance, on the FirstEnergy EDCs’ bill, the non-commodity charges are 

included under the labels “Total Amount” and “Amount Due” without an explanation that the non-

basic charges are not subject to termination or that they are not regulated by the Commission. Id. 

at p. 7.  Additionally, when a customer calls for a payment plan, the FirstEnergy EDCs do not 

suggest removing non-commodity services to address affordability concerns and lower future bills. 

Id. at 7-8; see also, OCA Cross Exhibit 1- Public Version, p. 11.  These examples show that having 

both basic and non-commodity service charges on the same utility bill creates uncertainty around 

how much a customer must pay the utility to retain service and, unfortunately, customers 

                                                           
14  Of further concern, neither the Commission nor any other governmental entity regulates the prices or terms 
and conditions of these non-commodity services being charged in addition to basic, regulated utility services. OCA 
St. 1-R, p. 3.  This is especially important when considering the particular products and services each of the Suppliers 
want to include on the FirstEnergy EDCs’ bills discussed in Section C. 
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contacting the FirstEnergy EDCs for payment options are not notified of their ability to remove 

non-commodity service charges from future bills to alleviate some affordability concerns.  

While the OCA acknowledges that such non-commodity services offered by the 

FirstEnergy EDCs’ affiliates do not fall under the Commission’s jurisdiction, the OCA questions 

the reasonableness of placing non-commodity charges on the regulated utility bill, especially in 

light of the consumer protections concerns raised in Ms. Alexander’s testimony. Ms. Alexander 

explains: 

While these concerns may have been reasonable before the advent 
of retail energy competition, the fact that Electric and Natural Gas 
Suppliers seek to bundle or offer these same or related services, but 
are only allowed to include their commodity service on the EDC 
bill, exacerbates the appearance of unfair or anti-competitive 
practices. 
 

See OCA St. 1-R, p. 4. The OCA submits that such concerns with FirstEnergy EDCs’ current “on-

bill” billing practices make it unreasonable to require the FirstEnergy EDCs to also include the 

non-commodity charges of the Suppliers’ as a remedy in this matter.  As described in further detail 

below, the Suppliers have not addressed these consumer protection concerns and therefore have 

not met their burden of proving the reasonableness of their requested remedy.  

2. Though Anti-Competitive Advantages May Exist, the Suppliers’ Requested 
Remedy Remains Unreasonable and Unsupported.   

 
Ms. Alexander testifies that there is a legitimate issue with the FirstEnergy EDCs billing 

for non-commodity services that are competitive with other entities, including, but not limited to, 

the Supplier Parties. OCA St. 1-R, p. 3. She further testifies:  

[T]he EDCs are marketing and selling these products and services 
to their monopoly distribution service customers with sales channels 
and billing practices that provide an unfair advantage compared to 
other competitive providers of these services.   These services are 
offered in the competitive market by many commercial businesses, 
but certainly not exclusively by the Supplier Parties. 
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Id.   Ms. Alexander further states: 

…the primary issue is that these non-commodity products and 
services are offered in the competitive market by a wide variety of 
entities, only some of whom are licensed retail energy suppliers. It 
would be an unfair practice to require FirstEnergy EDCs to bill for 
non-commodity services offered by Suppliers and the FirstEnergy’s 
affiliated company but deny such an option to other unregulated 
sellers of these same services. Including charges for unregulated 
services on a utility bill with a single balance owed is a significant 
advantage to any business and should not be available to only a few 
competitors in this retail energy market. My proposal will ensure 
that all entities that sell these non-commodity services will compete 
on an equal footing. 
 

Id. at 12-13.  As Ms. Alexander explains, while there is a concern with the FirstEnergy EDCs’ 

practice, the solution is not to simply include more charges on the utility bill.  As Ms. Alexander 

explains that all providers of non-commodity products and services, including the FirstEnergy 

EDCs’ affiliates and the Suppliers, should separately bill for such unregulated products and 

services. Ms. Alexander testifies as to the appropriateness of her recommendation: 

…my recommended approach will avoid the current situation in 
which FirstEnergy EDCs use their monopoly status to communicate 
and market unregulated products and services to their customers and 
then issues bills that include the non-basic charges in the total 
amount owed, thus providing a significant competitive advantage. 
In my experience, most customers focus on the total amount owed 
and do not distinguish the various charges that are included in this 
total, and assume, because there is no disclosure otherwise, that the 
total amount must be paid to ensure continuation of essential utility 
services. In fact, many customers have enrolled in paperless billing 
and automatic payments through their checking and/or credit card 
accounts, a practice that results in the automated payment of the total 
amount owed without any obligation to review the contents of the 
bill itself. The issuance of separate bills by all providers of non-basic 
services puts all of these entities on the same footing in presenting 
and collecting a bill for unregulated services—the payment for 
which is not required to maintain essential utility service. 
 

Id. Ms. Alexander further recommends: 
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…the proper policy is for competitive providers of non-basic or non-
commodity services to issue separate bills and collect those bills in 
the same manner as available to any competitive provider of 
consumer goods and services, thus eliminating any concern about 
alleged discrimination and putting all providers of these similar non-
basic products and services on an equal footing. 
 

OCA St. 1-R, p. 15, lines 10-15.   

 The OCA submits that the separate billing of all non-commodity products and services will 

cure any allegations of unfair or anticompetitive practices. Additionally, Ms. Alexander’s 

recommendation of the separate billing of non-commodity products and services will also prevent 

customer confusion and the other consumer protection issues mentioned earlier. As discussed 

below, the Suppliers fail to offer a solution to these additional anti-competitive and consumer 

protections concerns which is a major reason why their requested remedy should be rejected. 

C. The Suppliers Have Not Met Their Burden of Proving That Their Requested Remedy 
for “On-bill” Billing Access on the FirstEnergy EDCs’ Utility Bills is Reasonable.  

 
The Suppliers advocate for their non-commodity goods and services to be presented on the 

FirstEnergy EDC bills, but fail to address the consumer protection issues involved.  These issues 

carry implications for other Pennsylvania utilities, gas and electric.  Rather, the Suppliers’ only 

arguments in support of “single-billing” is that some customers prefer it and that it would put the 

Suppliers on equal footing as the affiliates of the FirstEnergy EDCs. Joint Complainants’ St. No. 

1, p. 6.  The OCA submits that these factors do not outweigh the risk of customer confusion caused 

by having such additional charges on the regulated utility bill.  

The OCA is also concerned with the specific products and services each of the Suppliers 

in this proceeding have requested to be placed on the FirstEnergy EDC bills.  Ms. Alexander points 

out that Direct Energy (1) does not currently sell non-commodity products and services in 

Pennsylvania, (2) has not determined which non-commodity products and services it wants to sell 
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and have placed on the FirstEnergy EDCs’ bill, and (3) does not have a billing arrangement in any 

other state which allows for “on-bill” billing of non-commodity products and services. OCA St.  

1-R, p. 10; see also, OCA Cross Exhibit 1- Public Version, pp. 36, 40, and 42. IGS has ten (10) 

non-commodity products and services it would like to be included on the FirstEnergy bill and most 

of those products are related to repair and protection plans for natural gas, water, or sewer service 

rather than electric service. OCA St.  1-R, p. 10, see also, OCA Cross Exhibit 1- Public Version, 

pp. 17 and 22. As discussed further below, IGS currently has “on-bill” billing arrangements with 

certain distribution companies, including one in Pennsylvania, but the arrangement has not been 

recognized or approved by the Commission. Joint Complainants’ St. No. 1 pp. 5-6; see also, OCA 

St. 1-R, pp. 11-12.  

Similarly, Shipley identifies ten (10) non-commodity products and services it seeks to 

include on the FirstEnergy EDC bill, including natural gas commodity service, heating oil and 

propane service and delivery charges, heating and home repair services, carbon offsets, and 

subscription-based services—few of which relate to electric service. OCA St. 1-R, p.11.  The 

combination of natural gas and electric non-commodity product and services on the FirstEnergy 

EDCs’ bill creates further complexity when Shipley’s intention to market and “bundle natural gas 

supply with electricity” is taken into account. OCA St. 1-R, p. 11; see also, OCA Cross Exhibit 1- 

Public Version, p. 48.  The OCA questions the appropriateness for products un-related to electric 

service to be placed on a regulated electric utility bill and if there would be any limit placed on the 

types of products and services if Suppliers are given unrestricted access to include any of its 

products and services on the FirstEnergy EDCs’ bill.  Ms. Alexander testifies: 

In particular, the proposal by Shipley to bundle natural gas supply 
charges with electric generation service requires a serious 
consideration of the implications of the Commission’s pricing 
disclosures and the customer education programs of the 
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Commission and all regulated EDCs that focus on the pricing and 
attributes of electric generation supply service as a standalone 
product. It would seem unreasonable to order the EDC to bill and 
collect products and services totally unrelated to the purpose of the 
EDC bill. 

 
OCA St. 1-R, pp. 13-14. In addition, Ms. Alexander testifies that, “…the volume of the potential 

programs and separate charges that the Suppliers apparently seek to include in the EDC bill raises 

significant concerns about the potential complexity of the bill which may increase customer 

confusion, as well as the potential costs to redesign the EDC bill.” Id. p. 14, lines 6-9.   

Also, as mentioned above, the Suppliers failed to address certain consumer protection 

issues in their request for a remedy of required “on-bill” billing on the FirstEnergy EDCs bill.  

Unlike the FirstEnergy EDCs’ policy that not all customers are eligible for the non-basic services, 

such as CAP customers or those who do not possess the requisite credit rating which is obtained 

by the FirstEnergy customer service representative as part of the enrollment process to determine 

eligibility for payments in installments or monthly charges on the EDC bill, the Suppliers do not 

address any financial eligibility requirements for marketing, selling, and enrolling customers for 

their non-commodity services. Id. p. 7. Of further concern, in the Suppliers’ Surrebuttal Testimony, 

Mr. Cusati argues that CAP customers should be eligible to purchase non-commodity and non-

basic products and services and add the charges to their bills. Joint Complainants St. 1-SR, pp. 4-

5.  Mr. Cusati appears to have overlooked the basic principles of the CAP program by suggesting 

that the Suppliers’ non-commodity products and services should be marketed and sold to CAP 

customers, who are labeled as such due to existing financial hardships and coinciding struggles to 

afford basic service, adding more charges to the bills.  

Additionally, Ms. Alexander testifies to the concerns associated with the Suppliers’ 

intention to market and sell their non-commodity products and services through the same 
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marketing and sales channels as their generation supply and fails to address if there will be specific 

or additional customer authorization to add the non-commodity products and services onto the 

customer’s bill along with the basic service. Id. pp. 9-10.  Ms. Alexander testifies: 

While the offered non-commodity services have specific terms and 
conditions provided to customers for that service, there is no specific 
or additional customer authorization recommended by the Suppliers 
to allow a customer who enrolls for generation supply service to 
services to their Supplier agreements.  The Suppliers do not offer any 
specific disclosure to the consumer concerning the billing and 
collection of these non-commodity services if their proposal to have 
these charges included on the EDC bill is adopted. 

 
Id. The verification process is a vital consumer protection device and the Suppliers failed to address 

how they will ensure that each customer has agreed to be charged for such non-commodity 

products and services placed on the utility bill. The aforementioned concerns that were not 

addressed by the Suppliers further demonstrates that the Suppliers have not met their burden of 

proving that their requested remedy of adding their non-commodity products and services to the 

FirstEnergy EDCs’ bill is not reasonable. 

The Suppliers also testify to examples of the current “on-bill” billing arrangements which 

IGS has with other EDCs as support for its request for “on-bill” billing access to the FirstEnergy 

EDCs’ bill. Joint Complainants’ St. No. 1 pp. 5-6.  In her testimony, Ms. Alexander points out that 

there is no evidence of Commission approval of these billing arrangements, including the 

arrangement with Peoples Natural Gas in Pennsylvania. OCA St. 1-R, pp. 11-12.  Nor are the 

billing arrangements reflected in the EDCs’ tariffs.  Id. The Suppliers also cite to a recent 

Commission rulemaking order in Ohio where the Public Utility Commission of Ohio issued formal 

directive that requires the electric distribution utilities to either halt the billing for non-commodity 

services or offer that service on a non-discriminatory basis to Suppliers, but Ms. Alexander testifies 

that the status of the implementation of this Order is not yet known.  OCA St. 1-R, p. 11; see also, 
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Joint Complainants’ Statement No. 1, pp. 10-11.  Despite the few examples the Suppliers provide 

of “on-bill” billing arrangements, Ms. Alexander testifies, “the lack of affirmative regulatory 

consideration and development of policies governing the ability of Suppliers to include non-basic 

or non-commodity services and products on the EDC bill also suggests reasons to avoid 

establishing such a precedent in this proceeding.” OCA St. 1-R, p. 12.  

Lastly, Ms. Alexander testifies that, “[t]he Supplier Parties’ proposals in this Complaint 

proceeding raise significant issues and require a careful examination that goes far beyond the 

limited stakeholder involvement in this matter.” OCA St. 1-R, p. 5.  The reason is that the EDC 

bill is available to Suppliers for commodity service pursuant to the Commission’s oversight and 

directives as to the manner of the presentation of the price and the approval of specific Supplier 

tariffs that describe the Purchase of Receivables programs.  As for the Suppliers’ request for “on-

bill” billing of their non-commodity services on the FirstEnergy EDC bills, no such directives or 

consumer protection policies exist. As stated earlier, the Suppliers have provided no assurances or 

justifications to support their claim that adding their non-commodity charges is a reasonable result 

for a decision that is likely to have a precedent for residential customers served by every electric 

and natural gas distribution company in Pennsylvania.  

D. Summary. 

The OCA submits that the practice of the FirstEnergy EDCs’ marketing and providing “on-

bill” billing for the non-commodity, non-basic services of its affiliates on the regulated utility bill 

raises many consumer protection concerns which the Suppliers have failed to address in justifying 

their proposed remedy in this proceeding.  The Suppliers’ proposal to simply include more non-

commodity charges on the utility bill without addressing serious consumer protection concerns is 

unreasonable and unsupported.  As a result, the OCA submits that the Suppliers’ proposal to 
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include additional non-commodity charges on customer utility bills should be rejected as a remedy 

to this proceeding.  
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IV. CONCLUSION 

For the reasons set forth in this Main Brief, the OCA respectfully submits that additional 

non-commodity charges should not be added to the FirstEnergy EDCs’ customer bills as requested 

by the Suppliers. 

 

      Respectfully Submitted, 
 
 
      _/s/Laura J. Antinucci 
      Laura J. Antinucci 
      Assistant Consumer Advocate 
      PA Attorney I.D. # 327217 
      E-Mail: LAntinucci@paoca.org  
        
      Darryl A. Lawrence 
      Senior Assistant Consumer Advocate 
      PA Attorney I.D. # 93682 
      E-Mail: DLawrence@paoca.org 
 
 
      Counsel for: 
      Tanya J. McCloskey 
      Acting Consumer Advocate 
 
Office of Consumer Advocate  
555 Walnut Street 
5th Floor, Forum Place 
Harrisburg, PA  17101-1923  
Phone: (717) 783-5048 
Fax:  (717) 783-7152  
 
Dated:  August 18, 2020 
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Appendix A 
 

BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 
 

Interstate Gas Supply, Inc., et al.   :   
       : 
 v.      :  C-2019-3013805 
       :  C-2019-3013806 
Metropolitan Edison Company,   :  C-2019-3013807 
Pennsylvania Electric Company,   :  C-2019-3013808 
Pennsylvania Power Company and    : 
West Penn Power Company    : 
  

    
 

OFFICE OF CONSUMER ADVOCATE 
TESTIMONY, SCHEDULES, AND EXHIBITS  

    
 
The following documents were admitted to the record in this proceeding on June 30, 2020: 

 
Rebuttal Testimony 
 
OCA Statement No. 1-R Rebuttal Testimony of Barbara R. Alexander 

HIGHLY CONFIDENTIAL and Public Versions, including 
Verification and attached responses to the following 
interrogatories: 
• IGS Response to OCA Set II-2  
• Shipley Response to OCA Set IV-2 
• Shipley Response to OCA Set IV-4  
• Shipley Response to OCA Set IV-7 

 
 
 
OCA Hearing Exhibit No. 1 
 
Includes responses to the following Interrogatories with signed Verifications attached:  
   
OCA Cross Exhibit 1 – Highly Confidential Version and Public Version 
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NRRI January 2020 Whitepaper: 
https://pubs.naruc.org/pub/0E0B2716-947E-B0A8-2899-
3DCA0F0C8F16  

FirstEnergy Responses to OCA Set I, Nos. 3 and 12 

IGS Responses to OCA Set II, Nos. 3 through 7 

Direct Energy Responses to OCA Set III 

Shipley Responses to OCA Set IV, Nos. 1, 4, 5, 7  

FirstEnergy Responses to OCA Set V, Nos. 4 and 6 

Joint Complainants Responses to OCA Set VI, Nos. 1 and 6 

FirstEnergy Responses to OCA Set VII, Nos. 1 through 5  
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Appendix B 

PROPOSED FINDINGS OF FACT 

1. The FirstEnergy EDCs’ affiliates offer non-commodity products and services, some of 
which are offered on the FirstEnergy EDCs’ bill, including Electrical Services, Tree 
Services, Surge Assistance, Landscape Lighting, Post Lamps, Security Lighting, Home 
Insulation, Home Connections (referrals for TV and internet services), Home Repair Plans, 
and Discount Filters. OCA St. 1-R at 6.  
 

2. FirstEnergy does not currently allow any entities other than its affiliates to include non-
commodity charges on its customer bills.  FirstEnergy EDCs St. No. 1 at 3. 
 

3. The FirstEnergy EDCs’ current practice allows the FirstEnergy EDCs’ affiliates to bill for 
unregulated and non-commodity services and products on its regulated bill for essential 
distribution and commodity services. FirstEnergy EDCs’ St. No. 1 at 3.  
 

4. There are currently no tariffs or Commission orders in Pennsylvania permitting EGSs to 
participate in non-commodity billing practices. OCA St. 1-R at 12.  
 

5. Neither the prices nor the terms and conditions for the non-commodity items currently 
allowed on the FirstEnergy EDCs’ bills are regulated.  OCA St. 1-R at 3.  
 

6. The inclusion of non-commodity products or services on the FirstEnergy EDCs’ bill may 
give rise to an assumption by customers that such services are regulated or supervised by 
the Commission.  OCA St. 1-R at 3-4.   
 

7. Many entities offer the types of services that the FirstEnergy EDCs’ affiliates offer, only 
some of which are EGSs.  OCA St. 1-R at 12.   

 
8. Including charges for non-commodity services in the total amount owed on a utility bill 

provides a significant competitive advantage.  OCA St. 1-R at 13.   
 
9. It may be unclear to customers that, although non-commodity charges are included in the 

total amount due on their bill, payment for non-commodity services is not necessary to 
avoid termination of essential utility service.  OCA St. 1-R at 4.   
 

10. The Suppliers’ proposal to allow EGSs to include non-commodity charges on the 
FirstEnergy EDCs’ utility bills raises complex consumer protection issues.  OCA St. 1-R 
at 17. 
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PROPOSED CONCLUSIONS OF LAW 

1. The Suppliers bear the burden of proof to establish that the FirstEnergy EDCs 
violated the Code, A Commission Regulation or Order or a violation of a 
Commission-approved tariff. 66 Pa.C.S. Sections 332(a) and 701.  

 
2. In order to prevail, the Suppliers must, as a matter of law, establish a legally 

sufficient claim which shows that the FirstEnergy EDCs are responsible or 
accountable for the discrimination alleged in the complaint.15   

 
3. The Suppliers must demonstrate that the requested relief in this matter is a 

reasonable solution under the circumstances.16 
 
 

  

                                                           
15  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990). 
 
16  Columbia at 50. 
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PROPOSED ORDERING PARAGRAPHS 

 

It is hereby ORDERED THAT: 

1. The Suppliers’ request that the Commission require FirstEnergy EDCs to allow 

Suppliers to bill for non-commodity products and services on FirstEnergy EDCs’ 

customer bill is denied. 

 

DATE: _________________    ______________________________ 
       Joel H. Cheskis 
       Administrative Law Judge 
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