BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Petition of Twin Lakes Utilities, Inc. for a		:
Commission Order Authorizing the Acquisition of	:		P-2020-3020914
Twin Lakes Utilities, Inc. by a Capable Public		:
Utility Pursuant to 66 Pa.C.S. § 529			:



BRIEFING ORDER


On July 16, 2020, Twin Lakes Utilities, Inc. (Twin Lakes) filed with the Pennsylvania Public Utility Commission a petition for a Commission Order authorizing the acquisition of Twin Lakes pursuant to 66 Pa.C.S. § 529 by a capable utility (petition) as that term is defined by statute.  Twin Lakes stated that it is a wholly owned subsidiary of Middlesex Water Company (Middlesex), a New Jersey Corporation.  Middlesex provides operations support to Twin Lakes through a Service Agreement dated December 1, 2009.  On June 1, 2020, Middlesex issued a letter notice of termination of the Service Agreement advising that the termination would become effective on September 1, 2020.  Twin Lakes requested that the Commission grant its requested relief at either its August 6, 2020 or August 27, 2020 public meeting.

In light of Twin Lake’s request for expedited treatment of the petition, an informal, off-the-record conference call was held on July 22, 2020 with interested parties and the presiding officer.  During that call, however, it became clear that a formal prehearing conference would be necessary.  As a result, by Hearing Notice dated July 23, 2020, the Commission scheduled an Initial Call-in Telephonic Pre-Hearing Conference for this matter for Monday, July 27, 2020 at 2:00 p.m. and formally assigned me as the presiding officer.

The prehearing conference convened on July 27, 2020, as scheduled.  John Gallagher, Esquire, appeared on behalf of Twin Lakes; Christine Hoover, Esquire, appeared on behalf of the Office of Consumer Advocate (OCA); Scott Granger, Esquire, appeared on behalf of the Commission’s Bureau of Investigation and Enforcement (I&E); and Eric Bartolacci, was present on behalf of the Department of Environmental Protection (DEP).

A lengthy discussion was held regarding how to accommodate Twin Lakes’ request in its petition for the Commission to act in this matter at either its August 6, 2020 or August 27, 2020 public meeting in light of the assertion in the petition that Middlesex will no longer provide operational support to Twin Lakes after September 1, 2020.  Twin Lakes indicated that the company issued a request for proposal (RFP) for proposals from third parties to operate the system beginning September 1, 2020 and that such proposals are due by August 14, 2020.  Additional procedural issues were also discussed, including what would happen if no viable proposals were received by the August 14, 2020 deadline.

As a result, I informed the parties that I would issue a scheduling order establishing a schedule to litigate the petition in the event that a viable proposal was not received by August 14, 2020 in response to the RFP, although it would not be possible for the schedule to accommodate the request for the Commission to act on the petition at either its August 6, 2020 or August 27, 2020 public meeting given the short time period.  Given the various competing interests present in this case, the parties were advised that, to the extent they disagreed with how this proceeding would move forward as detailed in this scheduling order, including but not limited to the inability to conduct this proceeding in the expedited manner originally requested by Twin Lakes, they were free to file a petition for interlocutory review.  A scheduling order was issued on July 28, 2020 setting forth a litigation schedule and the parties were reminded that Commission policy promotes settlements.

On August 18, 2020, however, the OCA filed a petition for issuance of an interim emergency order on an expedited basis.  In the petition, the OCA argued that the Commission should appoint a receiver pursuant to Section 529 if Twin Lakes is unable to secure a new system operator by the September 1, 2020 deadline.  The OCA noted that no qualified proposals were received in response to Twin Lakes’ request for proposal but that Twin Lakes has an ongoing obligation pursuant to its certificate of public convenience to provide service to its customers until the resolution of the Section 529 proceeding or the Commission otherwise approves an abandonment of service.  The OCA added that due to the imminent cessation of water service by Twin Lakes, the OCA requested that a receiver be appointed to ensure that Twin Lakes’ customers continue to receive water service and to ensure that Twin Lakes does not cease providing water service to its customers on September 1, 2020.  The OCA further averred that all elements of the relevant Commission regulations regarding interim emergency relief have been met and that Aqua Pennsylvania (Aqua) should be directed to act as a receiver to operate Twin Lakes until the resolution of the Section 529 proceeding.

Of note, in its petition, the OCA requested expedited treatment of its petition for issuance of an interim emergency order.  The OCA requested that the time frames be shortened to three days for the filing of an answer to the petition, six days for the hearing to be held and that the order be issued within ten days of the filing of the interim emergency petition (i.e., August 28, 2020).  The OCA added that this even more expedited treatment would permit the receiver to have time to work with Twin Lakes before the September 1, 2020 deadline.

In addition, on August 19, 2020, I&E filed a Petition for Interlocutory Review and Order of the Bureau of Investigation and Enforcement Following the July 28, 2020 Scheduling Order of Presiding Deputy Chief Administrative Law Judge Joel H. Cheskis.  In its petition, I&E asked the Commission answer:  Should the Commission permit a certificated small water or wastewater public utility to proceed by its own petition pursuant to 66 Pa.C.S. § 529 of the Public Utility Code.  I&E’s suggested answer was “no.”

As a result, with regard to the OCA’s petition for an emergency order, on August 19, 2020, a call-in telephone prehearing conference notice was issued setting a further call-in telephonic prehearing conference for 1:00 p.m. on Wednesday, August 19, 2020.  The further prehearing conference convened as scheduled.  In attendance were John Gallagher, Esquire, on behalf of Twin Lakes; Christine Hoover, Esquire, on behalf of the OCA; Scott Granger, Esquire, on behalf of I&E; and, Alexander Stahl, Esquire, on behalf of Aqua.  Also in attendance were Eric Bartolacci from DEP; Jay Kooper from Twin Lakes and Sean Kemether from the Sagamore Estates Property Owners Association.

During the prehearing conference, counsel for Twin Lakes indicated that all customer notice was provided shortly after the first prehearing conference held July 27, 2020.   In addition, the issue of a procedural schedule was discussed that would comply with the OCA’s request for an order on its petition by August 28, 2020.  In order to accommodate that request, an evidentiary hearing was conducted telephonically on Friday, August 21, 2020.

Also discussed during the prehearing conference on August 19, 2020 was a schedule for the submission of briefs where Main Briefs would be filed on August 24, 2020 and Reply Briefs would be filed on August 25, 2020.

The purpose of this order is to memorialize the briefing schedule and address additional procedural issues regarding briefs.  

ORDER


THEREFORE,

IT IS ORDERED:

1. That the parties shall file and serve main briefs on or before August 24, 2020 and reply briefs on August 25, 2020 in conformance with the Commission’s regulations at 52 Pa.Code §§ 5.501, et seq. unless otherwise modified by the Presiding Officer.

[bookmark: 5.501.]		2.	That the briefs must contain: (a) a concise statement or counter-statement of the case; (b) an argument, with sufficient citations to record evidence, preceded by a summary; (c) a conclusion with requested relief; (d) proposed Findings of Fact, together with page references to statements of testimony, the hearing transcript and exhibits; (e) proposed Conclusions of Law, together with legal citations, (f) proposed Ordering Paragraphs and (g) a brief description of the evidence.
		
3.	That the parties shall file the original copies of the main brief and reply brief with the Commission via eservice no later than 4:30 p.m. on the date due.

		4.	That, due to the Covid-19 pandemic, the parties shall serve one copy of the main brief and reply brief on each other and the Presiding Officer (jcheskis@pa.gov) no later than 4:30 p.m. on the date due via e-mail.

		5.	That any brief not filed and served on or before the date set forth above will not be accepted except by special permission.

6.	That the parties are advised not to include any extra-record evidence in their briefs.

7.	That a party shall not introduce evidence or argument in the reply brief that is repetitive, should have been included in the main brief or substantially varies from the party’s case-in-chief.

8.	That if a brief contains a citation to an unreported decision which is not available on LEXIS or the Commission’s website, a copy of that unreported decision must be appended to the brief.

9.	That all briefs submitted in this proceeding are to be provided to the Presiding Officer in Microsoft Word format.


Date:	August 21, 2020	___________/s/___________________
			Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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