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	COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION
400 NORTH STREET, HARRISBURG, PA  17120

	





IN REPLY PLEASE REFER TO OUR FILE


August 25, 2020
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A-2020-3020161; A-2020-3020162; A-2020-3020164

Thomas T. Niesen, Esquire
Charles E. Thomas, Jr., Esquire
Thomas, Niesen & Thomas, LLC
212 Locust Street, Suite 302
Harrisburg, PA  17101

Re:	Joint Application of Windstream Holdings, Inc.; Windstream Services, LLC; Windstream Pennsylvania LLC; Windstream Buffalo Valley, Inc.; Windstream Conestoga, Inc.; Windstream D&E Inc.; Windstream Communications, Inc.; Windstream D&E Systems, Inc.; Windstream KDL, Inc.; Intellifiber Networks Inc.; US LEC of Pennsylvania, LLC; Talk America, LLC; PAETEC Communications, Inc.; Choice One Communications of Pennsylvania, Inc. d/b/a EarthLink Business; Cavalier Telephone Mid-Atlantic, LLC; CTC Communications Corp. d/b/a EarthLink Business; MassComm, LLC; Lightship Telecom d/b/a EarthLink Business, LLC; Eureka Telecom, Inc.; Earthlink Business, LLC; ATX  Licensing, Inc.; Broadview NP Acquisition Corp.; Broadview Networks, Inc.; BridgeCom International, Inc.; Business Telecom LLC d/b/a EarthLink Business III; American Telephone Company, LLC; A.R.C. Networks, Inc.; Windstream Norlight, Inc.; Windstream NTI, Inc.; McLeodUSA Telecommunications Services, LLC; LDMI Telecommunications Services, LLC; and DeltaCom, LLC for Approval of a General Rule Indirect Transfer of Control

Dear Messrs. Niesen and Thomas: 

On May 21, 2020, Windstream Holdings, Inc. (“WHI”) and Windstream Services, LLC, (“Windstream Services” and, collectively “Windstream”) with Windstream Pennsylvania LLC; Windstream Buffalo Valley, Inc.; Windstream Conestoga, Inc.; Windstream D&E Inc.; Windstream Communications, Inc.; Windstream D&E Systems, Inc.; Windstream KDL, Inc.; Intellifiber Networks Inc.; US LEC of Pennsylvania, LLC; Talk America, LLC; PAETEC Communications, Inc.; Choice One Communications of Pennsylvania, Inc. d/b/a EarthLink Business; Cavalier Telephone Mid-Atlantic, LLC; CTC Communications Corp. d/b/a EarthLink Business; MassComm, LLC; Lightship Telecom d/b/a EarthLink Business, LLC; Eureka Telecom, Inc.; Earthlink Business, LLC; ATX  Licensing, Inc.; Broadview NP Acquisition Corp.; Broadview Networks, Inc.; BridgeCom International, Inc.; Business Telecom LLC d/b/a EarthLink Business III; American Telephone Company, LLC; A.R.C. Networks, Inc.; Windstream Norlight, Inc.; Windstream NTI, Inc.; McLeodUSA Telecommunications Services, LLC; LDMI Telecommunications Services, LLC; and DeltaCom, LLC (collectively, the “Windstream PA Utilities” and, together with Windstream, the “Joint Applicants”) filed a joint application pursuant to Sections 1102(a) and 1103 of the Pennsylvania Public Utility Code, 66 Pa. C.S. §§ 1102(a) and 1103, the Commission’s Statement of Policy regarding Utility Stock Transfers at 52 Pa. Code § 69.901, and its Abbreviated Procedures for Review of Transfer of Control of Telecommunications Public Utilities at 52 Pa. Code §§ 63.321-63.325, seeking Commission approval for a two-step transaction that will result in an indirect change of control of more than 20% of Windstream PA Utilities (the “Transaction”).[footnoteRef:1]   [1:  Joint Application at 1-2.] 


[bookmark: _Hlk519762903]Pursuant to 52 Pa. Code § 5.14, relating to applications requiring notice, the Commission published notice of the proposed transfer in the Pennsylvania Bulletin on Saturday, June 13, 2020, at 50 Pa.B. 2999 with a protest period ending Monday, June 29, 2020.  Additionally, the Joint Applicants served copies of the joint application upon the Office of Small Business Advocate, the Office of Consumer Advocate, and the Commission’s Bureau of Investigation and Enforcement.  Further notice was not required, and no protests or comments have been received.  

WHI is a Delaware corporation headquartered at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212, with stock traded in the Over the Counter market under the symbol WINMQ.  Windstream Services, a Delaware limited liability company, is also headquartered at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.[footnoteRef:2]  WHI either directly or indirectly owns 100% of Windstream Services and each of the Windstream PA Utilities.[footnoteRef:3] [2:  Joint Application at 2.]  [3:  Responses to Data Request at question 1.] 


Windstream, through its subsidiaries, is a provider of advanced network communications and technology that provides voice and data services for consumers, businesses, enterprise organizations, and wholesale customers across the United States.[footnoteRef:4]  It provides core transport solutions on a nationwide local and long-haul fiber network currently spanning approximately 150,000 route miles.  Windstream’s consumer and small business segment includes approximately 1.4 million residential and small business customers that receive voice, broadband, entertainment, and security services.  Windstream’s enterprise business segment offers services such as software-defined wide area networking and unified communications as a service to businesses across the U.S., as well as solutions to enable businesses to compete more effectively in the digital economy, and a variety of other data services, such as cloud computing.[footnoteRef:5]   [4:  Joint Application at 6. ]  [5:  Joint Application at 6.] 


Windstream PA Utilities

American Telephone Company, LLC, utility code 3110809, is a New York limited liability company with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide interexchange carrier reseller (IXC-R) and competitive local exchange carrier (CLEC) telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-2009-2093403, A-2009-2093404, and A-2009-2093405.  

[bookmark: _Hlk42761443]A.R.C. Networks, Inc., utility code 310448, is a New York corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide IXC-R and reseller and facilities-based CLEC telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-310448 and A-3104487 F0003.

[bookmark: _Hlk42768455]ATX Licensing, Inc., utility code 310992, is a Delaware corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide IXC-R and reseller and facilities-based CLEC telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-310992 and A-3109927 F0002.  

BridgeCom International, Inc., utility code 311052, is a Delaware corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide IXC-R and reseller and facilities-based CLEC telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-311052 and A-311052 F0002. 

Broadview Networks, Inc., utility code 310932, is a New York corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide facilities-based IXC, IXC-R, facilities-based CLEC, and competitive access provider (CAP) telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-310932, A-310932 F0002, A-310932 F0003, and A-310932 F0004.  

Broadview NP Acquisition Corp. d/b/a Broadview Net Plus, utility code 311188, is a Delaware corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide facilities-based IXC, reseller and facilities-based CLEC, and CAP telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-311188, A-311188 F0002, and A-311188 F0003.

Business Telecom, LLC d/b/a EarthLink Business III, utility code 310092, is a North Carolina limited liability company with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide facilities-based IXC, IXC-R, and CLEC telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-310092, A-310092 F0002, and A-310092 F004.  

Cavalier Telephone Mid-Atlantic, LLC, utility code 310838, is a Delaware limited liability company with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide IXC-R, reseller and facilities-based CLEC, and CAP telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-310838, A-310838 F0002, and A310838 F0003.  

Choice One Communications of Pennsylvania, Inc. d/b/a EarthLink Business, utility code 310781, is a Delaware corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide facilities-based IXC, IXC-R, reseller and facilities-based CLEC, and CAP telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-31081, A-310781 F0002, A-310295 F0003, and A310295 F0004.  

CTC Communications Corp, utility code 310295, is a Massachusetts corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide IXC-R, facilities-based CLEC, and CAP telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-310295, A-310295 F0002, and A-310295 F0003.    

DeltaCom, LLC d/b/a EarthLink Business, utility code 310467, is an Alabama limited liability company with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide IXC-R telecommunications services pursuant to authority granted by the Commission at Docket No. A-310467.  

EarthLink Business, LLC, utility code 310884, is a Delaware limited liability company with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide facilities-based IXC, IXC-R, facilities-based CLEC, and CAP telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-310884, A-310884 F0002, A-310884 F0003, and A-310884 F0004.  

Eureka Telecom, Inc., utility code 311407, is a New York corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide IXC-R and CLEC telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-311407 and A-311407 F0002.  

Intellifiber Networks, Inc., utility code 311102, is a Virginia corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide facilities-based IXC, IXC-R, reseller and facilities-based CLEC, and CAP telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-311102, A-311102 F0002, A-311102 F0003, and A-311102 F0004.  

LDMI Telecommunications, LLC, utility code 310538, is a Michigan limited liability company with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide IXC telecommunications services pursuant to authority granted by the Commission at Docket No. A-310538.  

[bookmark: _Hlk43102067]Lightship Telecom, LLC d/b/a EarthLink Business, utility code 310943, is a Delaware limited liability company with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide facilities-based IXC, IXC-R, reseller and facilities-based CLEC, and CAP telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-310943, A-310943 F0002, A310943 F0003, and A-310943 F0004. 

MassComm LLC d/b/a MASS Communications, utility code 3110206, is a New York limited liability company with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide IXC-R and CLEC telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-2008-2046390, A-2008-2046392, and A-2008-2046394.
McLeodUSA Telecommunications Services, LLC, utility code 310456, is an Iowa limited liability company with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide IXC-R telecommunications services pursuant to authority granted by the Commission at Docket No A-310456.  

PAETEC Communications, Inc., utility code 310743 is a Delaware corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide facilities-based IXC, IXC-R, CLEC, and CAP telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-310743, A-310743- F0002, A-310743 F0003, A-310743 F0004.  
 
Talk America, LLC, utility code 310018, is a Delaware limited liability company with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide IXC-R and CLEC telecommunications services pursuant to authority granted by the Commission at Docket No. A-310018.  

US LEC of Pennsylvania, LLC, utility code 310814, is a North Carolina limited liability company with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide and facilities-based IXC, IXC-R, and reseller and facilities-based CLEC telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-310814, A-310814 F0002, A-310814 F0003.  

Windstream Buffalo Valley, Inc., utility code 310369, is a Pennsylvania corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide incumbent local exchange carrier (ILEC) telecommunications services pursuant to authority granted by the Commission at Docket No. A-310369.  

Windstream Communications, Inc., utility code 310325, is a Delaware corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide facilities-based IXC, IXC-R, CLEC (including switched access), and CAP telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-310325, A-310325 F0002, A-310325 F0003, and A-310325 F0004.   

Windstream Conestoga, Inc. (Windstream Conestoga), utility code 310850, is a Pennsylvania corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide ILEC telecommunications services in Berks, Chester, Lancaster, and Montgomery counties pursuant to authority granted by the Commission at Docket No A-310850.  

Windstream D&E Systems, Inc., utility code 310738, is a Delaware corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide IXC-R, CLEC, and CAP telecommunications services pursuant to authority granted by the Commission at Docket Nos. A-310738, A-310738- F0002, and A-310738 F0003.  

Windstream D&E, Inc. utility code 311050, is a Pennsylvania corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide ILEC telecommunications services pursuant to authority granted by the Commission at Docket No. A-311050.  

Windstream KDL, Inc., utility code 311413, is a Kentucky corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide facilities-based IXC, CLEC, and CAP telecommunications services pursuant to authority granted by the Commission at Docket No. A-311413, A-311413 F0002 and A-311413 F0003.   

Windstream Norlight, Inc., utility code 3110170, is a Kentucky corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide IXC-R telecommunications services pursuant to authority granted by the Commission at Docket No. A-3110170.  

Windstream NTI, Inc., utility code 310573, is a Wisconsin corporation with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide IXC-R telecommunications services pursuant to authority granted by the Commission at Docket No. A-310573.  

Windstream Pennsylvania, LLC (Windstream PA), utility code 312050, is a Delaware limited liability company with its principal address located at 4001 North Rodney Parham Road, Little Rock, Arkansas 72212.  In the Commonwealth of Pennsylvania, it is authorized to offer, render, furnish, or provide ILEC telecommunications services pursuant to authority granted by the Commission at Docket No. A-312050.  

[bookmark: _Hlk519763109]On February 25, 2019, each of the Joint Applicants, including the Windstream PA Utilities, commenced with the United States Bankruptcy Court for the Southern District of New York (“Bankruptcy Court”) a voluntary case under Chapter 11 of Title 11 of the United States Code.[footnoteRef:6]  It was assigned to Case No. 19-22312.  On April 1, 2020, Windstream filed a Plan of Reorganization (“the Plan”) with the Bankruptcy Court proposing a restructuring that involves two steps.  An amendment was filed to the Plan on May 6, 2020, and the Bankruptcy Court held a hearing on June 24, 2020.  By Confirmation Order entered June 26, 2020, the Bankruptcy Court approved the Plan and other Plan documents under Section 1129 of the Bankruptcy Code.  The Joint Applicants request Commission authority to consummate a two-step Transaction, as outlined in the confirmed and approved Plan, in order to emerge from bankruptcy.[footnoteRef:7] [6:  Joint Application at 4.  Windstream notified the Commission of the bankruptcy filings by letter dated February 26, 2019.  ]  [7:  Copies of the Confirmation Order, the Plan, and all other documents filed in the bankruptcy case are available at http://www.kccllc.net/windstream  ] 


In the first step of the Transaction, the interests held by the existing stockholders of Windstream PA Utilities’ ultimate parent, WHI, will be canceled and the company will be reorganized.  The creditors who today hold the first lien debt of WHI will, when the reorganization is complete, hold 100% of the equity in WHI, which will be referred to as “New Windstream.”  As part of the first step, some of the creditors’ foreign affiliates or subsidiaries will receive warrants to purchase additional equity in New Windstream.  In the second step of the Transaction, New Windstream will request the Federal Communications Commission’s (“FCC”) approval for any foreign warrant holders to exercise their warrants.[footnoteRef:8]  The two-step process will permit Windstream to emerge from bankruptcy more quickly, while at the same time accommodate all appropriate regulatory reviews.[footnoteRef:9] [8:  Joint Application at 2-3.]  [9:  When, as part of the regulatory review process, the FCC is required to address the involvement of foreign interests, it has authorized this “two-step” process for entities emerging from bankruptcy to expedite the process, which can otherwise be prolonged. Joint Application at 14-16; Response to Data Request at question 17.] 


As a result of the proposed Transaction, a substantial majority of New Windstream’s equity will be held by subsidiaries or affiliates of six investment companies (collectively with their subsidiaries and affiliates, the “First Lien Investors”):  Elliott Management Corporation, headquartered at 40 W. 57th Street, New York, New York 10019; (2) Pacific Investment Management Company LLC (PIMC), headquartered at 650 Newport Center Drive, Newport Beach, California 92660; (3) Oaktree Capital Group (Oaktree), headquartered at 333 S. Grand Avenue, 28th Floor, Los Angeles, California 90071; (4) HBK Capital Management (HBK), headquartered at 2300 North Field Street, Suite 2200, Dallas, Texas 75201; (5) Franklin Resources Inc. (Franklin) operating as Franklin Templeton, headquartered at One Franklin Parkway, Building 970, 1st Floor, San Mateo, California 94403; and (6) Brigade Capital Management, L.P., headquartered at 399 Park Avenue, Suite 1600, New York, New York 10022.[footnoteRef:10] [10:  Joint Application at 3.] 

Elliott Management Corporation and its advisory affiliates, including Elliott Investment Management, L.P. (collectively, “Elliott”) are headquartered at 40 W. 57th Street, New York, New York 10019.  Elliott manages multi-strategy hedge funds and other investment vehicles with over $40 billion in assets.[footnoteRef:11] [11:  Joint Application at 10.] 


Under the proposed Transaction, Elliott’s equity interest in New Windstream would be held through its two principal investment funds:  Elliott Associates, L.P., a Delaware limited liability company, and Elliott International, L.P., a Cayman Islands limited partnership.  Elliott and its affiliates are anticipated to ultimately hold an estimated aggregate of 40.3% of the voting equity in New Windstream indirectly through an aggregator entity, Nexus Aggregator L.P.  When the Windstream PA Utilities initially emerge from Chapter 11 bankruptcy protection at the end of the first step, Elliott will temporarily hold a 49.9% share in New Windstream until the FCC approves the exercise of warrants by foreign investors.[footnoteRef:12] [12:  Joint Application at 11.] 


The remaining First Lien Investors (PIMC, Oaktree, HBK, Franklin, and Brigade) are collectively anticipated to hold approximately 40.9% of the equity in Windstream post-consummation.  Each of these entities is solely an investment holding company with no other operations than to hold debt interests and common stock in New Windstream.  When the Transaction is completed, it is anticipated that other than Elliott, only PIMC will control an individual ownership interest of 10% or more of New Windstream.[footnoteRef:13],[footnoteRef:14] [13:  Joint Application at 12.]  [14:  On June 19, 2020, the Joint Applicants notified the Commission that Franklin’s ownership interest at the end of the first step has increased slightly.  In the Post-Emergence Organization Chart included in Exhibit A of the Joint Application, Franklin was represented to have a 16.2% interest in New Windstream.  Based on recent developments, Franklin will now hold slightly more than 20% of New Windstream at the end of step 1.  Even with this change, when the second and final step of the Transaction is completed, it is still anticipated that only two of the First Lien Investors (Elliott and PIMCO) will control an ownership interest of 10% or more of New Windstream.] 


The Joint Applicants note that the reorganization may ultimately call for additional restructuring, which may include an additional holding entity, or internal transfers upon emergence.[footnoteRef:15] [15:  Joint Application at 3.] 


The Joint Applicants state that as part of the process of emergence from bankruptcy, certain creditors (other than the First Lien Investors, above referred) will have the right to obtain equity in New Windstream.  In addition, a small amount of equity may be allocated to other functions, such as a management incentive plan.  As a result, the exact ownership percentages of the new owners of New Windstream will not be finalized until the company emerges from bankruptcy and the first step of the two-step process is completed.[footnoteRef:16] [16:  Joint Application at 3.] 


The Joint Applicants claim that the Transaction falls into the general rule transaction category under 52 Pa. Code § 63.324(a)(2) because more than 20% of the indirect control of the Windstream PA Utilities will be transferred at the holding company level.[footnoteRef:17] [17:  Joint Application at 4.] 


The Joint Applicants assert that the Transaction will affirmatively promote the service, accommodation, and convenience of the public in a substantial way because it will enable one of the largest telecommunications and information service providers in the United States to move forward with a stable capital structure, uninterrupted service, and an increased capability to compete and to bring advanced telecommunications services to current and new customers.[footnoteRef:18]  [18:  Joint Application at 5.] 


The Joint Applicants aver that the Transaction will not result in any assignment of licenses, assets, or customers by Windstream PA Utilities.  Windstream PA Utilities will continue to provide service to their existing customers pursuant to the same rates, terms, and conditions in effect at the time of the filing.[footnoteRef:19]  [19:  Joint Application at 5.] 


The Joint Applicants assert that the proposed Transaction will not adversely affect competition in the Commonwealth of Pennsylvania because it does not contemplate that any horizontal or vertical concentration in any market, including the Commonwealth, and customers will continue to have access to the same competitive alternatives they have today.[footnoteRef:20] [20:  Joint Application at 5.] 


The Joint Applicants aver that no services or service territories within the Commonwealth will be affected as a result of the Transaction.  Windstream PA Utilities will continue to serve the same territories in which they provide service today.[footnoteRef:21]  [21:  Joint Application at 20.] 


The Joint Applicants state that they do not intend to provide customers with notice of the proposed Transaction because it will not result in any changes to their services that they currently receive, which would require specific notice.  The same entities will continue providing service to customers, and there will be no change in rates, terms or conditions of service.[footnoteRef:22] [22:  Joint Application at 22. ] 


The Joint Applicants aver that the proposed Transaction will have no effect on its tariffs.  Any tariff changes sought by the Joint Applicants in the future will be made pursuant to normal Commission procedures.  Service Agreements and other contracts for regulated telecommunications services will continue to be honored in accordance with their terms, consistently with the normal course of business.[footnoteRef:23]    [23:  Joint Application at 22.] 


The Joint Applicants aver that the proposed Transaction will have no effect on any existing affiliated interest agreements, if any.[footnoteRef:24]  [24:  Joint Application at 22.] 


[bookmark: _Hlk951105]The Joint Applicants aver that in addition to Pennsylvania, approval for the Transaction is being sought by the Joint Applicants from the District of Columbia (application approved 7/17/20) and the state utilities commissions of the following jurisdictions: California (advice letter notice accepted 6/15/20), Colorado (application approved 7/15/20 with condition), Georgia (no action letter issued 7/7/20), Indiana (acknowledgement of transfer issued 8/4/20), Kentucky (application pending), Louisiana (acknowledgement of transfer issued 8/10/20), Minnesota (application pending), Mississippi (application pending), Nevada (application acknowledged and docket closed 7/10/20), New Jersey (application approved effective 8/22/20 with condition), New York (application approved effective 8/13/20 with condition), Ohio (notice approved 5/21/2020), South Carolina (application approved 6/10/2020), South Dakota (notice filed), Texas (application pending), and Virginia (approval order issued 7/29/20 subject to pending request for reconsideration).[footnoteRef:25] [25:  Original and Updated Responses to Data Request at question 4.] 


The Joint Applicants state that the proposed Transaction is also the subject of a separate proceeding or proceedings that is currently pending before the FCC, where applicable federal law and relevant FCC regulations may be implicated.  A joint International and Section 214 Application was filed with the FCC on May 21, 2020 and has been assigned to WC Docket No. 20-151.  On June 12, 2020, the Joint Applicants filed supplemental information with the FCC and a Petition for Temporary and Limited Waiver.  The Wireline Competition Bureau, International Bureau, and the Wireless Telecommunications Bureau filed a Public Notice on June 25, 2020.  Comments to the FCC were due July 9, 2020, with reply comments due July 16, 2020.  

The Joint Applicants aver that the proposed Transaction does not raise any national security concerns.  The first step of the Transaction does not involve a foreign carrier seeking a controlling interest in a United States carrier and does not involve ownership interests being held or controlled by countries with adversarial trade or security relationship with the United States.  The second step of the Transaction, however, would involve a foreign interest if any of the foreign warrant holders exercised their warrants.[footnoteRef:26]   [26:  Joint Application at 23 and Response to Data Requests at question 17.] 


The foreign warrant holders will not be permitted to exercise their warrants unless the FCC issues a declaratory ruling approving that exercise.  Prior to issuing any such ruling, the FCC will receive input on the proposed foreign ownership from “Team Telecom.”[footnoteRef:27] Thus, we recognize that the eventual consummation of the proposed transactions may be dependent on corresponding future rulings from the FCC.[footnoteRef:28] [27:  Email from Attorney Niesen.]  [28:  See Joint Application, Exhibit C, copy of Application or Consent to Transfer of Control of, Domestic and International Section 214 Authorizations to Emerge from Federal Bankruptcy Protection, filed with the FCC on May 21, 2020, pursuant to Section 214 of the Communications Act of 1934, as amended, and Sections 63.04 and 63.24 of the FCC’s rules (47 C.F.R. §§ 63.04, 63.24), WC Docket No. 20-151.  The FCC has established a pleading cycle soliciting comments on the relevant federal application.  FCC Public Notice, Applications Filed for the Transfer of Control of Windstream Holdings, Inc. and other documents can be accessed at WC Docket No. 20-151, DA 20-675A1, https://www.fcc.gov/ecfs/search/filings?q=20%5C-151&sort=date_disseminated,DESC   An electronic copy of the FCC application is available at
https://ecfsapi.fcc.gov/file/1052134857662/Consolidated%20Section%20214%20Application%20Narrative%20-%20Domestic%20(5-21-2020).pdf ] 


The Joint Applicants verify that the proposed Transaction is expected to have a positive impact on Windstream PA Utilities’ capital structure over the next five years.[footnoteRef:29]   [29:  Joint Application at 23.] 


The Joint Applicants verify that they are in compliance with all applicable broadband deployment commitments under federal and Pennsylvania law.[footnoteRef:30] [30:  Joint Application at 23.] 


The Joint Applicants verify that they do have eligible telecommunications carrier (ETC) status under federal or state law, and to the extent required, they are in compliance with all applicable ETC requirements under federal and Pennsylvania law, and will continue to be in compliance with those requirements after the Transaction.[footnoteRef:31] [31:  Joint Application at 23.  ] 


The Joint Applicants verify that the Transaction complies with any applicable prohibition against cross-subsidization imposed under federal and state law.[footnoteRef:32]   [32:  Joint Application at 23. ] 

 
The Joint Applicants aver that the Transaction will facilitate the emergence of Windstream, including the Windstream PA Utilities, from bankruptcy a financially stronger competitor with substantially less debt enabling them to continue delivery of their portfolio of communication solutions to customers in Pennsylvania and across the United States.  The Windstream PA Utilities’ customers will continue to have the same service providers and will continue to receive substantially the same services and the same rate, terms and conditions of service.  With less debt,[footnoteRef:33] and access to an improved network and better access to capital, the Joint Applicants will be positioned as a stronger competitor for both the residential and small and medium business markets inside their collective ILEC footprint and for the enterprise market outside of it.[footnoteRef:34]   [33:  Joint Applicants aver that their overall debt load will decrease by 50%. Joint Application at 16; Response to Data Requests at question 7.]  [34:  Response to Data Requests at question 6. ] 


The Joint Applicants aver that the Transaction is not expected to result in loss or potential loss of Pennsylvania jobs, tax revenues, facilities, downsizing or consolidation that affects Pennsylvania, or result in any other negative effect in Pennsylvania.[footnoteRef:35] [35:  Response to Data Requests at question 8. ] 


The Joint Applicants aver that they do not anticipate that any functions, operations or activity of any nature currently performed in or affecting Pennsylvania will be impacted by the Transaction.  The Joint Applicants additionally aver that they do not anticipate that any operations in Pennsylvania will be eliminated or that there will be any impact on Pennsylvania employment.[footnoteRef:36]   [36:  Response to Data Requests at question 10.] 


The Joint Applicants aver that the Windstream PA Utilities participate in the following service markets under the jurisdiction of the Commission:  Local exchange intrastate long distance, broadband, switched access, and special access.[footnoteRef:37]   [37:  Response to Data Requests at question 12.] 


The Windstream PA Utilities offer services in all counties of the Commonwealth of Pennsylvania.[footnoteRef:38] [38:  Response to Data Requests at question 13.] 


The Joint Applicants aver that their ILEC Windstream PA Utilities compete with cable companies including Comcast, Armstrong, Atlantic Broadband, Charter, Blue Ridge Communications, Service Electric Cable and several others.  In the CLEC markets, the Joint Applicants compete with the ILECs including Verizon, CenturyLink, Frontier, and FairPoint.[footnoteRef:39]   [39:  Response to Data Requests at question 14.  ] 


The Joint Applicants aver that they are in compliance with all Commission-imposed obligations under the Public Utility Code and the Commission’s regulations.[footnoteRef:40]   [40:  Joint Application at 21.] 


The Commission has determined that the Joint Applicants are current with the filing of their annual financial and annual Security Planning and Readiness Self-Certification reports, and no payments are owed to the Pennsylvania Universal Service Fund.[footnoteRef:41]  However, the Commission is aware of Chapter 30 broadband compliance issues involving Windstream PA and Windstream Conestoga. [41:  The Commission has observed that there may be discrepancies between the Joint Applicants’ intrastate revenues noted in filed Annual Reports, Section 510 Assessment Reports, and applicable annual Chapter 30 Price Stability Mechanism filings that may warrant further action.  Thus, the Joint Applicants are advised that the Commission may conduct a more detailed examination of their filed reports and take relevant action as appropriate.  ] 

The Commission has received complaints involving Windstream PA and Windstream Conestoga’s compliance with statutory broadband requirements under Sections 3014(b)(2) and 3014(b)(5) of Chapter 30 of the Public Utility Code.  From May 2, 2017 through August 31, 2018, the Commission’s Bureau of Consumer Protection (BCS) received nine informal complaints alleging Windstream PA and Windstream Conestoga failed to provide broadband service, failed to provide broadband service in the time required, and failed to provide broadband at the speed required.[footnoteRef:42]  In its application, the Joint Applicants also acknowledge a pending investigation by the Pennsylvania Office of Attorney General regarding deceptive trade practices advertising internet services and an inquiry from the Commission’s Bureau of Investigation and Enforcement regarding failure to comply with its Chapter 30 obligations.[footnoteRef:43] [42:  The complaints alleged, among other things, that Windstream PA and/or Windstream Conestoga deactivated Digital Subscriber Line Access Multiplexers (DSLAMs) in certain areas, missed appointments, delayed installation, and refused to provide service due to the decommissioned and/or capped DSLAMs. Two complaints involved a download speed below the required 1.544 Mbps. While the Commission does not prescribe the network architecture used to provide broadband, if facilities required for such service are deactivated, an ILEC with Chapter 30 broadband obligations must still comply with the statutory broadband requirements to make the service available within 10 business days of a request at the minimum statutory speeds. ]  [43:  Joint Application, Attachment B.] 


As required by 66 Pa. C.S. §§ 1102(a) and 1103 and the Commission’s regulations at 52 Pa. Code § 63.324(k)(1), we find that the record sufficiently supports the Joint Applicants’ claim that the proposed transfer of indirect control is in the public interest because it will help to enhance Windstream PA Utilities’ financial capabilities by providing a stable capital structure, uninterrupted service, and an increased capability to compete to bring advanced services to Pennsylvania customers.  However, we find that the broadband service required of Windstream PA and Windstream Conestoga is problematic, and it would not be in the public interest to approve this transaction without addressing that issue.  

Based upon the information available to the Commission, we conclude that the Joint Applicants have not demonstrated their ability to comply with the broadband deployment requirements required under Chapter 30 of the Code.  These requirements must be met before the Commission can conclude that the record provides substantial evidence of affirmative public benefits sufficient to warrant approval of the proposed transaction under City of York v. Pa. PUC, 295 A.2d 825 (Pa. 1972) (City of York), and Irwin A. Popowsky v. Pa. PUC, 937 A.2d 1040 (Pa. 2007) (Popowsky).[footnoteRef:44]   [44:  Under City of York and Popowsky, we are required to determine, based upon a preponderance of evidence, that a merger will affirmatively promote the service, accommodation, convenience, or safety of the public in some substantial way.  We are not required to secure “legally binding commitments or to quantify benefits where this may be impractical, burdensome, or impossible[.]”  However, “while in some circumstances conditions may be necessary to satisfy the Commission that public benefit sufficient to meet the requirement of Section 1103(a) will ensue, even where the [Commission] finds benefit in the first instance, Section 1103(a) also confers discretion upon the agency to impose conditions which it deems to be just and reasonable.”  Popowsky, 937 A.2d at 1057, n.21.  The Commission retains general authority to impose conditions upon approval of a transaction, as codified in the Public Utility Code at 66 Pa. C.S. § 1103.  This includes authority to impose conditions upon approval of a general rule or pro forma transaction, in accordance with Sections 63.324(h)(4) and 63.324(h)(5) of our regulations at Title 52 of the Pennsylvania Code] 

Given Joint Applicants’ averments that Windstream’s wholesale customer segment leverages its nationwide network to provide 100 Gbps bandwidth and transport services, that approval of the transaction will provide Joint Applicants an increased ability to bring advanced telecommunications services to both current and new customers, that Windstream’s customers, whether residential or business or served by its ILECs or CLECs, will all benefit from continuing to have access to uninterrupted telecommunications and information services, and that the transaction will enhance Windstream’s broadband capabilities and ability to participate in broadband partnerships,[footnoteRef:45] we believe such a condition is both warranted and appropriate. [45:  Joint Application at 5-6, 17-19; Response to Data Requests at question 6.] 


Accordingly, the Joint Applicants must provide to the Commission a satisfactory written plan of compliance with Sections 3014(b)(2) and 3014(b)(5) of Chapter 30.  Such a plan must be filed with the Secretary’s Bureau with a copy to the Commission’s Bureau of Consumer Services and Law Bureau within 10 days of the date of this letter and should include reference to the above-referred docket numbers.

Further, in recognition of the risks to Pennsylvania in approving this Transaction ahead of other jurisdictions, the Joint Applicants shall protect Pennsylvania.  In the event the Joint Applicants and/or their non-Pennsylvania subsidiaries and affiliates agree to or accept resolution of this or a related pending transaction from another jurisdiction in which that jurisdiction obtains or imposes any condition(s) on or commitment regarding this or a related pending transaction, the Joint Applicants shall, within 10 days of such agreement or acceptance, provide notice of the condition(s) to Pennsylvania by letter to the Secretary.  In the notice, the Joint Applicants shall offer to Pennsylvania their agreement to or acceptance of the same or reasonably comparable condition(s) for Pennsylvania, as appropriate.  The Commission will act upon the notice as expeditiously as possible.  In review of action in other jurisdictions, we note that the New Jersey Board of Public Utilities has imposed on the petitioners there the requirement to notify the Board, and provide a written explanation, if there is a net loss of petitioners’ New Jersey employees greater than 15% of their total New Jersey employee head count during the 3-year period from the effective date of the New Jersey order. The New York Public Utility Commission required petitioners to notify it within 30 days of the transaction’s closing that the transfer is complete and that no costs associated with the bankruptcy will be allocated to Windstream New York, Inc.[footnoteRef:46] As a condition of approval in Pennsylvania, we will also require the Joint Applicants to protect Pennsylvania employees by filing a notice if there is a net loss of Pennsylvania employees greater than 15% of their total Pennsylvania employee head count for the 3-year period following the date of this Secretarial Letter.[footnoteRef:47] And we will protect Pennsylvania’s certificated carriers and their customers by requiring the Joint Applicants to notify the Commission within 30 days of the transaction’s closing that no costs associated with the bankruptcy will be allocated to Windstream’s Pennsylvania companies. Windstream’s resources in Pennsylvania, including its employees, are best put to use bringing its ILECs into Chapter 30 compliance. [46:  Updated Response to Data Requests at question 4. Other conditions imposed in jurisdictions as noted were either not substantive or related to notices regarding consummation that we already require.]  [47:  See Joint Application of Lingo Communications, LLC; Lingo Communications of the Northeast, LLC; Matrix Telecom, LLC; and Garrison LM LLC for Approval of the Proposed Transfer of Indirect Control of Lingo Communications of the Northeast, LLC and Matrix Telecom, LLC to Garrison LM LLC, Docket Nos. A-2019-3015020 et al., Secretarial Letter issued March 12, 2020.] 


If the Joint Applicants disagree with these protections as set forth in this Secretarial Letter, they shall, within 10 days of the date of this letter, notify the Commission in writing addressed to the Secretary; this Secretarial Letter shall be immediately rescinded and of no effect; and, pursuant to 52 Pa. Code § 63.324(k)(5), Commission review of the Transaction shall be extended for further consideration necessary and appropriate to protect the public interest.

Additionally, because review of the proposed Transaction remains pending at the FCC, action the Commission takes in this Secretarial Letter is premised on the approval of the same transaction at the federal level.  The Commission reserves the right to revisit this approval and impose conditions we deem necessary considering final federal action on the transaction.  

Subject to satisfactory resolution of the Chapter 30 broadband-related issues, and in consideration of the further conditions above, we find that the transaction is necessary for the service, accommodation, convenience, or safety of the public, and the Commission will issue certificates of public convenience authorizing this transaction as required by 66 Pa. C.S. §§ 1102(a) and 1103 and the Commission’s regulations at 52 Pa. Code § 63.324(k)(2).  

Based upon the Commission’s analysis of the information provided in the joint application, and subject to the Joint Applicants’ acceptance of the conditions stated herein, we will find that the transaction will benefit the public interest while not harming competition.  The Commission’s approval will enhance Joint Applicants’ ability to continue to provide service in Pennsylvania without harm to consumers or Pennsylvania markets as required under 66 Pa. C.S. §§ 1102(a) and 1103 and the Commission’s regulation at 52 Pa. Code § 63.324(k)(3).  

In summary, subject to the conditions outlined herein, we find that the joint application should be approved as a general rule transaction under Section 63.324 of the Commission regulations as requested and that certificates of public convenience be issued to the Windstream PA Utilities evidencing our approval of the two-step general rule indirect transfer of control.  Upon Joint Applicants’ satisfaction of the conditions herein, a Secretarial Letter shall be issued noting final approval, and certificates of public convenience will be issued at that time.  

[bookmark: _GoBack][image: ]							BY THE COMMISSION, 




							Rosemary Chiavetta
							Secretary

cc:	Michael Sloan Esq., michaelsloan@dwt.com 
	Mark P. Trinchero, Esq., marktrinchero@dwt.com 
	Chris Swift, Esq., chrisswift@dwt.com 
	Samuel Feder, Esq., sfeder@jenner.com 
	Luke Platzer, Esq., lplatzer@jenner.com 
	David Didion, Esq., ddidion@jenner.com 
	Camillie Landron, Esq., clandron@jenner.com 
	Ms. Carol Keith, carol.keith@windstream.com 
	Ms. Nicole Winters, nicole.winters@windstream.com 
	Meredith Senter, Esq., msenter@lermansenter.com 
	David Keir, Esq., dkeir@lermansenter.com 
	Jeff Carlisle, Esq., jcarlisle@lermansenter.com 
	Ms. Melissa Derr, mderr@pa.gov 
	Mr. Matthew Hrivak, mhrivnak@pa.gov 
	Ms. Marie Intrieri, maintrieri@pa.gov 
	Pennsylvania Emergency Management Association
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