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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Bradley S. Tupi and Ann Marie Clyne		:	
							:
v. :		C-2019-3013785
:
West Penn Power Company				:



FIRST INTERIM ORDER
ADDRESSING COMPLAINANTS’ MOTION
TO COMPEL DISCOVERY AND IMPOSE SANCTIONS 


HISTORY OF THE PROCEEDING

		On October 24, 2019, Bradley S. Tupi and Ann Marie Clyne (Complainants) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against West Penn Power Company (West Penn or Respondent) alleging they are having a reliability, safety and quality problem with the electric service provided by West Penn to their home.  Specifically, Complainants allege West Penn is not providing electric service that is reasonably continuous and without unreasonable interruptions or delay.  On November 13, 2019, West Penn filed its answer and new matter denying the existence of a reliability, safety or quality problem with the electric service provided.  On November 21, 2019, Complainants filed a Reply to New Matter wherein they indicated they would be interested in mediation only after the completion of discovery.  

		Complainants served their First Set of Discovery Requests on November 21, 2019.  West Penn served responses on December 11, 2019.  Complainants served their Second Set of Discovery Requests on January 2, 2020.  West Penn served objections on January 13, 2020 and responses on January 22, 2020.  Complainants served their Third Set of Discovery Requests on January 28, 2020.  West Penn served objections on February 7, 2020 and responses on February 18, 2020.  

		On April 9, 2020, Complainants filed a Motion to Compel Discovery and Impose Sanctions (Motion).  On April 29, 2020, West Penn filed its Answer to the Motion. 

DISCUSSION

		Section 5.321(c) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code § 5.321(c), specifically provides that “a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  Discovery is permitted regardless of whether the information sought “relates to the claim or defense of the party seeking discovery or to the claim or defense of another party or participant.”  Id.  Information may be discoverable, even if it would be inadmissible at a hearing.  “It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.”  Id.  Consistently, the Commission has allowed participants wide latitude in discovery matters.  Pa. P.U.C. v. The Peoples Natural Gas Company, 62 Pa. PUC 56 (August 26, 1986); and Pa. P.U.C. v. Equitable Gas Company, 61 Pa. PUC 468 (May 16, 1986).  

[bookmark: _Hlk46409987]Motion for Sanctions regarding First Set of Discovery Requests

		Complainants request an order directing West Penn to make a “more
thorough search and a complete production of the documents” sought in Requests 4 through 18.  Motion at ¶¶ 9-13.  In support of their request Complainants state that they would expect as a result of any outage experienced by Complainants that there would be “various communications, emails, contracts, and so on” as well as “a report of some kind” and “photos and/or videos to have been generated.  No such documents were produced.”

In its Answer to the Motion, West Penn avers that it has produced all documents in its possession in response to Requests 4 through 8 [sic.] which addressed specific outages that affected Complainants.  See Affidavit of M. Shawn Hindman, Attachment 1 to Answer to the Motion to Compel.  Furthermore, according to West Penn, in response to Set 2, Request 22, the sole photo (Bates No. 0061) that related to the October 25, 2019 outage was provided as well as the only document (Bates No. 0040-0060) that references the actions taken.  West Penn asserts that there are no such emails, contracts, report, and photos and/or videos related to the specific outages related to Requests 4 through 8 [sic.].  Answer to the Motion to Compel, p. 2. 

Complainants’ request for an order requiring West Penn to conduct a more thorough search of its records to update its responses to Requests 4-18 of Complainants’ First Set of Discovery Requests is denied.  Motions or objections to exhibits and testimony can be made after the parties serve their proposed exhibits in advance of hearing or at the scheduled hearing.   

[bookmark: _Hlk41377112]Discovery Request No. 20 of Complainants’ First Set of Discovery Requests asks West Penn to identify the house numbers of all residences in Deerfield Manor (which is defined in the First Set of Discovery Requests) that are served by the Clifton Circuit and have underground electric service.  Discovery Request No. 21 of Complainants’ First Set of Discovery Requests asks West Penn to identify any other reliability of service complaints it received from customers in Deerfield Manor.  Request No. 21 asks West Penn to provide the house number for each such complainant and indicate whether service is in ground or above ground.  Finally, Request No. 21 asks West Penn to produce documents related to the identified complaints. 

West Penn responded to Request No. 20 and Request No. 21 that Deerfield Manor is not a recognized subdivision in the Company’s business records.  In the Motion, Complainants request an order compelling West Penn to make more full and complete responses to Request No. 20 and Request No. 21.     

In its Answer to the Motion, West Penn explains that its mapping system reflects its facilities and does not list house numbers.  West Penn contends that Complainants’ request to have West Penn create such a list, when the information is not contained in its business records, is an abuse of the discovery process.

Complainants request for an order directing West Penn to add to its responses to Request No. 20 and Request No. 21 is denied.  

[bookmark: _Hlk46755758]Motion to Overrule General Objections to Second Set of Discovery Requests

		Complainants correctly state that the Commission’s regulations require objections to identify the interrogatory, or the part thereof, deemed objectionable, the specific ground for the objection, and the facts and circumstances purporting to justify the objection.  See 52 Pa.Code §§ 5.342(c)(2) & (3).  Therefore, Complainants’ request that West Penn’s general objections to the Second Set of Discovery Requests be overruled is granted.  To the extent any of these general objections are raised in an objection to a specific interrogatory in West Penn’s Answer to the Motion to Compel, they will be addressed, if necessary. 

West Penn filed its Objections to Requests 35 and 36 of Complainants’ Second Set of Discovery Requests.  West Penn is correct that, pursuant to 52 Pa Code § 5.342(g), a motion to compel must be filed within 10 days of service of the objection.  If a motion to compel is not filed within 10 days of service of the objection, the objected to interrogatory is deemed withdrawn.  

[bookmark: _Hlk48637093]However, Complainants clearly are seeking answers to Requests 35 and 36 and West Penn is not prejudiced by the undersigned considering the motion to compel answers to them.   

Motion for Sanctions regarding Second Set of Discovery Requests
	Request No. 35 of the Second Set of Discovery Requests asked:
35.	STATE whether You have ever installed underground electrical service in response to complaints from customers experiencing poor electrical reliability with overhead service. If so:
a. STATE the name and address of each such customer;
b. STATE the service locations where underground service was installed;
c. STATE whether the customers in question had filed a formal complaint with the PUC and, if so, the docket number.
Motion to Compel, Exhibit G.

		West Penn responded with objections:
In addition to its General Objections, West Penn objects to the extent that the Request is overly broad, unlimited as to time and unduly burdensome. West Penn objects to the extent that the requested information contains confidential customer information. West Penn objects to the extent the term “poor electrical reliability” is not defined.

Motion to Compel, Exhibit H.

		The undersigned agrees with West Penn that the request is overly broad, unlimited as to time and unduly burdensome.  West Penn’s objection to Discovery Request 35 is sustained.  

		In Discovery Request 36, Complainants asked about other customers’ complaints about reliability on the Clifton Circuit.  

		Discovery Request 36 provides as follows:
36.	STATE whether any other customers on the Clifton Circuit have, within the last five years, filed formal complaints with the PUC complaining about poor service reliability. If so:
a. STATE each such customer’s name and address;
b. STATE the PUC docket number for each case; and
STATE the disposition of each case. 

Motion to Compel, Exhibit G.

		West Penn responded to Discovery Request 36 with objections.  West Penn provided the following in response:
In addition to its General Objections, West Penn objects to the request for information that extends beyond the three-year statute of limitations from the date the liability arose. 66 Pa.C.S. § 3314(a). West Penn objects to the extent that the requested information contains confidential customer information. West Penn objects to the extent the term “poor electrical reliability” is not defined. West Penn objects that the information requested is publicly available on the PUC website, www.puc.pa.gov and imposes unnecessary cost and burden on West Penn if required to answer.

Motion to Compel, Exhibit H.  

West Penn’s objections to this interrogatory are denied.  Complainant’s Discovery Request 36 in the Second Set of Discovery Requests is reasonably calculated to lead to the discovery of admissible evidence in this proceeding.  West Penn shall answer Discovery Request 36 provided the information is in the public records of the Commission and not designated by the Commission as confidential for any reason.     

Motion to Overrule General Objections to Third Set of Discovery Requests

		Complainants correctly state that the Commission’s regulations require objections to identify the interrogatory, or the part thereof, deemed objectionable, the specific ground for the objection, and the facts and circumstances purporting to justify the objection.  See 52 Pa.Code §§ 5.342(c)(2) & (3).  Therefore, Complainants’ request that West Penn’s general objections to the Third Set of Discovery Requests be overruled is granted.  To the extent any of these general objections are raised in an objection to a specific interrogatory in West Penn’s Answer to the Motion to Compel, they will be addressed, if necessary. 

According to West Penn, Complainants’ request is moot.  Pursuant to 52 Pa Code § 5.342(g), a motion to compel must be filed within 10 days of service of the objection.  If a motion to compel is not filed within 10 days of service of the objection, the objected to interrogatory is deemed withdrawn.

The undersigned will consider Complainants’ motion to compel responses to certain discovery requests contained in Complainants’ Third Set of Discovery Requests.  West Penn is not prejudiced by this ruling.  The undersigned will consider Complainants’ motion to compel responses to Discovery Requests 22, 23, 25, 26, 27, 29, 32, 33, 34 and 35 in the Third Set of Discovery Requests.  

Motion for Sanctions Regarding Third Set of Discovery Requests

Discovery Request 22 asked for production of documents:

22.	The First Set of Discovery Demands asked You to produce “all Documents showing Your Investigation of the outage, Your response to the outage, and Your efforts to prevent another such outage.” You produced only Documents bearing Bates Nos. 0001-37.
a. Please confirm that You have no Documents showing any efforts to prevent additional outages on the Clifton Circuit; otherwise, produce the Documents.
b. Please confirm that you have no photographs relating to the outages; otherwise, produce the photographs.

Motion to Compel, Exhibit I.  

West Penn averred that it has produced all documents in its possession.  See Attachment 1 to Answer to the Motion to Compel.  Furthermore, in response to Set 2, Request 22, the sole photo (Bates No. 0061) that related to the October 25, 2019 outage was provided as well as the only document (Bates No. 0040-0060) that references the actions taken.  West Penn contends that, regardless of what the Complainants expect there are no such emails, contracts, report, and photos and/or videos in West Penn’s possession.

West Penn responded to this request in the First Set of Discovery Requests and it will not be ordered to repeat its response here.  Complainants’ request for a further response confirming the initial response by West Penn is denied.  

Complainants asked for information about inspections of the Clifton Circuit:

23.	From January 1, 2017 to date, identify all inspections of the Clifton Circuit that You have performed, what those inspections showed, and produce all Documents regarding those inspections.

Motion to Compel, Exhibit I.

		West Penn responded that, in addition to its general objections, it objects to the extent the request is overly broad and unduly burdensome.  The basis for this objection appears to be the length of the Clifton Circuit and the number of customers served.   West Penn also provided a response to this request referring to “Bates Nos. 0056-0059.” 

		West Penn asserts that Complainants’ request for an order compelling West Penn to make a “more thorough search and a complete production of the documents” sought in Request 23, Motion to Compel at ¶¶ 44-47, is moot.  West Penn timely filed its Objections to Request 23.  Pursuant to 52 Pa Code § 5.342(g), a motion to compel must be filed within 10 days of service of the objection.  If a motion to compel is not filed within 10 days of service of the objection, the objected to interrogatory is deemed withdrawn.

[bookmark: _Hlk49242475]However, Complainants clearly are seeking an answer to Requests 23 and West Penn is not prejudiced by the undersigned considering the motion to compel answers to this request.     

[bookmark: _Hlk49239433]West Penn’s objection to Request No. 23 followed by a response leads the undersigned to conclude that West Penn’s response is only a partial response and not a complete one.  West Penn’s objection to the request, that it is unduly burdensome, based upon the length of the Clifton Circuit and number of customers served, is denied.   West Penn is directed to provide a complete response to Request No. 23.  This request could potentially lead to the discovery of admissible evidence relevant to the service issues raised by Complainants.  

Request No 25 of the Third Set of Discovery Requests provides as follows:

25.  Your Answer to Paragraph 4 of the Formal Complaint states that You
     performed “reliability tree trimming” in 2019. State the following:

a. Whether the “reliability tree trimming” in 2019 was on the Clifton Circuit;
b. If so, using Your GIS capabilities, show where the “reliability tree trimming” in 2019 was done; and
c. Produce all Documents pertaining to the “reliability tree trimming” in 2019, including the orders to the trimming company, reports from the trimming company, and Your internal Documents regarding the reasons for the “reliability tree trimming.”

Motion to Compel, Exhibit I.  

West Penn asserts that Complainants’ request is moot.  West Penn filed its Objections to Request 25.  Pursuant to 52 Pa Code § 5.342(g), a motion to compel must be filed within 10 days of service of the objection.  If a motion to compel is not filed within 10 days of service of the objection, the objected to interrogatory is deemed withdrawn.  Answer to Motion to Compel, p. 5.  

However, Complainants clearly are seeking an answer to Requests 25 and West Penn is not prejudiced by the undersigned considering the motion to compel answers to this request.     

[bookmark: _Hlk49246690]		In addition to the general objections set forth in its Answer to the Motion to Compel, West Penn objected to the extent that the request for documents is overly broad and unduly burdensome because the Clifton Circuit is 13.7 miles and serves 975 customers.  West responded to this request with “Bates 0056-60.”  

West Penn’s objection to Request No. 25 followed by a response leads the undersigned to conclude that West Penn’s response is only a partial response and not a complete one.  

[bookmark: _Hlk49247071]West Penn is directed to provide a response to Request No. 25, subpart a, which calls for a “yes” or “no” response.  Complainants’ request for a response to Request 25, subpart b, is denied.  This request (Request 25, subpart b) is unduly burdensome and West Penn’s objection is sustained.  West Penn is ordered to further respond to Request 25, subpart c, and produce all documents pertaining to reliability tree trimming in 2019 on the Clifton Circuit.  This request could potentially lead to the discovery of admissible evidence relevant to the service issues raised by Complainants.  
Request 26 of the Third Set of Discovery Requests requested answers and documents pertaining to an “infrared inspection” in 2018.  Request 26 included the following three subparts:

a. Whether the “infrared inspection” in 2018 was on the Clifton Circuit;
b. If so, using Your GIS capabilities, show where the “infrared inspection” in 2018 was done; and
c. [bookmark: _Hlk49246172]Produce all Documents pertaining to the “infrared inspection” in 2018, including the orders to the personnel doing the work, reports from those who did the work, and Your internal Documents regarding the reasons for the “infrared inspection.”

Motion to Compel, pp. 14-15.

According to West Penn, Complainants request an order compelling West Penn to make a “more thorough search and a complete production of the document” sought in Request 26.  Motion at ¶¶ 52-55.  West Penn asserts that Complainants’ request is moot.  West Penn filed its Objections to Request 26.  Pursuant to 52 Pa Code § 5.342(g), a motion to compel must be filed within 10 days of service of the objection.  If a motion to compel is not filed within 10 days of service of the objection, the objected to interrogatory is deemed withdrawn.  See Attachment 4 to Answer to Motion to Compel, p. 5.

In addition to the general objections set forth in its Answer to the Motion to Compel, West Penn objected to the extent that the request for answers and documents is overly broad and unduly burdensome.  

West Penn provided a response to subparts a and b of Request 26.  West Penn is directed to respond to Request 26c seeking documents pertaining to the infrared inspection in 2018 on the Clifton Circuit.  This request could potentially lead to the discovery of admissible evidence relevant to the service issues raised by Complainants.  

Request 27 of the Third Set of Discovery Requests seeks the following information:
a. Identify all actions You have taken since January 1, 2017, in Your effort “to study and implement viable circuit improvements to improve the Circuit’s reliability performance.”
b. Produce all Documents regarding Your efforts “to study and implement viable circuit improvements to improve the Circuit’s reliability performance.”

Motion to Compel, p. 15.

		West Penn provided a response to this request.  West Penn responded, “Bates Nos. 0040-0060.”  

		Complainants’ request for a more thorough and complete response to Request 27 of the Third Set of Discovery Requests is denied.  

		Request 29 of the Third Set of Discovery Requests provides as follows:

29.	From January 1, 2017 to date, have You asked any property owners for permission to do any trimming of trees outside the right-of-way to enhance the reliability of the Clifton Circuit? If so,
a. State whether permission was granted or denied;	
b. If permission was granted, using Your GIS capabilities, show the locations where trimming off the right-of-way was performed.

Motion to Compel, p. 16.

According to West Penn, Complainants request an order compelling West Penn to provide “a complete response” to Request 29.  Motion at ¶¶ 60-65.  West Penn asserts that Complainants’ request is moot.  West Penn filed its Objections to Request 29.  Pursuant to 52 Pa.Code § 5.342(g), a motion to compel must be filed within 10 days of service of the objection.  If a motion to compel is not filed within 10 days of service of the objection, the objected to interrogatory is deemed withdrawn.  See Attachment 4 to Answer to Motion to Compel, p. 6.  

In addition to its general objections, West Penn objected to the extent Request 29 of the Third Set of Discovery Requests is overly broad and unduly burdensome based, at least in part, upon the length of the Clifton Circuit and the number of customers served.  

West Penn is not prejudiced by the undersigned’s consideration of this motion to compel a response to Request 29.  West Penn is hereby ordered to respond to this request as it may lead to the discovery of admissible evidence.  

Complainant Request 32 of the Third Set of Discovery Requests states as follows:

32.	With reference to West Penn’s CAIDI, SAIFI and SAIDI scores: Does West Penn have the capability to compute such scores for a particular customer?  If so, provide the CAIDI, SAIFI and SAIDI scores for Your service to Complainants from January 1, 2017, to date.

Motion to Compel, p. 18.

		West Penn responded to the request stating that it does not compile such statistics at the customer level.  By way of further answer, West Penn asserts that Complainants’ Set 3 definitions for SAIFI, CAIDI and SAIDI, define those scores as reflecting the system average or customer-wide average.  West Penn asserts that a mathematical calculation specifically for the Complainants’ residence cannot be performed consistent with the definition of the metrics provided.  Answer to Motion to Compel, p. 6.  

		Complainants’ request to compel a complete response to Request 32 of the Third Set of Discovery Requests is denied.  

		Request 33 of the Third Set of Discovery Requests provides as follows:

	33.	STATE whether any other customers on the Clifton Circuit have, since January 1, 2017, filed formal complaints with the PUC complaining about poor service reliability. If so:
a. STATE each such customer’s address;
b. STATE the PUC docket number for each case; and
c. STATE the disposition of each case. 

Motion to Compel, p. 18.

		West Penn objected to the request as follows:
 
In addition to its General Objections, West Penn objects to the extent that the Request is overly broad, unlimited as to time and unduly burdensome. West Penn objects to the extent that the requested information contains confidential customer information. West Penn objects to the extent the term “poor electrical reliability” is not defined. The Requested information is not relevant to the underlying Complaint and would not be admissible at hearing and thus the Request will not lead to the discovery of admissible evidence.

Motion to Compel, Exhibit J.

Complainants request West Penn’s objection to Request 33 be overruled.  Motion at ¶¶ 70-77.  According to West Penn, Complainants’ request is moot.  West Penn filed its Objections to Request 33.  Pursuant to 52 Pa Code § 5.342(g), a motion to compel must be filed within 10 days of service of the objection.  If a motion to compel is not filed within 10 days of service of the objection, the objected to interrogatory is deemed withdrawn.  See Attachment 4 to  Answer to Motion to Compel, pp. 6-7.
	
West Penn is not prejudiced by the undersigned’s consideration of Complainants’ request to compel a response to Request 33.  

[bookmark: _Hlk49337960]West Penn’s objection to Request 33 of the Third Set of Discovery Requests is denied.  This request is similar to Request 36 of the Second Set of Discovery Requests and West Penn is directed to answer it provided the information is in the public records of the Commission and not designated by the Commission as confidential for any reason. 

Complainants’ Request 34 and Request 35 of the Third Set of Discovery Requests are intertwined and pertain to potential expert witnesses to be called at a future hearing.  In Request 34, Complainants requested that West Penn identify any expert witnesses it intends to call at a hearing, the substance of the facts and opinions to which each expert is expected to testify, and a summary of the grounds for each expert opinion.  

West Penn provided a response to Request 34 and Complainants’ request for a more complete response is denied.  

Request 35 of the Third Set of Discovery Requests requested production of any expert report prepared by an expert to be called at a future hearing.  West Penn responded that there is no expert report.

West Penn responded appropriately to Request 35 and will not be required to prepare expert reports at this time.  

Questions regarding the presentation of expert witnesses and procedures can be addressed at a prehearing conference where a litigation schedule can be discussed and ordered.  

		THEREFORE,

		IT IS ORDERED:

That the Motion to Compel Discovery and Impose Sanctions filed by Complainants, Bradley S. Tupi and Ann Marie Clyne, is granted, in part, and denied, in part, consistent with this interim order.        


Date:  August 27, 2020						/s/				
							Mark A. Hoyer
							Deputy Chief Administrative Law Judge
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