PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17120


Public Meeting held August 27, 2020



Commissioners Present:

Gladys Brown Dutrieuille, Chairman
David W. Sweet, Vice Chairman
John F. Coleman, Jr.
Ralph V. Yanora


Thomas Maslar 								    C-2018-3003075

	v.

PPL Electric Utilities Corporation 



OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Hlk534639008]Before the Pennsylvania Public Utility Commission (Commission) for consideration is the Petition for Reconsideration and Rehearing (Petition), filed by Thomas Maslar (Complainant or Mr. Maslar) on June 5, 2020, seeking reconsideration and clarification of the Commission’s Opinion and Order entered May 21, 2020 (May 2020 Order), in the above-captioned proceeding.  On June 15, 2020, PPL Electric Utilities Corporation (PPL or the Company) filed its Answer to the Petition.  For the reasons stated below, we shall deny the Complainant’s Petition.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]I. 	History of the Proceeding[footnoteRef:1] [1: 	 	A more complete discussion of the history of this proceeding is presented in the May 2020 Order.] 


On June 18, 2018, Mr. Maslar filed the instant Complaint requesting that PPL be precluded from installing an advanced metering infrastructure (AMI), or smart meter at the Complainant’s residence and use in the ordinary course of business to measure the Complainants’ electricity consumption.  I.D. at 1; Complaint at 2-3.

On July 18, 2018, PPL filed an Answer.  In its Answer, PPL admitted that it provided electric service to the Complainant at the Service Address and that it notified the Complainant that it would be installing a new AMI meter.  PPL contended that it is required to install AMI, or smart meters, for all customers that currently have an automatic meter reading (AMR) meter.  I.D. at 2; Answer at 1-2.

On November 10, 2018, the Complainant filed an Amended Complaint, alleging AMI meters cause harm including physical ailments such as headaches, heart palpitations, ringing in the ears, difficulty concentrating and inability to sleep at night. The Complainant averred he has medical conditions that may worsen with the installation of an AMI meter.  The Complainant stated his concerns with cybersecurity and data privacy.  The Complainant averred that the new AMI meters are not Underwriters Laboratories (UL) approved and have been known to cause fires.  He requested a delay in deployment of smart meters until Pennsylvania law is changed to allow an opt-out option at no charge to the customer.  Amended Complaint at 4-6; I.D. at 2.

On December 3, 2018, PPL filed an Answer to the Amended Complaint denying all of the material allegations of the Complaint.  Answer to Amended Complaint at 1-4; I.D. at 2.
On May 28, 2019, an evidentiary hearing was held.  I.D. at 3.  The Complainant appeared in person and pro se with three exhibits (articles pertaining to smart meters), but upon objection of PPL, the exhibits were not admitted into the record because the articles had not been provided to PPL prior to the hearing by the ordered deadline and constituted hearsay evidence.  I.D. at 3.  PPL appeared represented by counsel with four witnesses sponsoring written testimonies and fifteen exhibits.  A transcript consisting of eighty-seven pages was filed and the record closed on June 20, 2019.  I.D. at 3.

In the Initial Decision, issued on July 12, 2019, the ALJ found that the Complainant did not prove by a preponderance of evidence that the installation of the smart meter constitutes unsafe or unreasonable service under 66 Pa. C.S. § 1501 or otherwise violates the Public Utility Code (Code), a Commission order, regulation, or a Commission-approved tariff of the company.  I.D. at 1.  Accordingly, the ALJ dismissed the Complaint.

On August 1, 2019, the Complainant filed Exceptions to the Initial Decision.  On August 12, 2019, PPL filed Replies to Exceptions.

On May 21, 2020, the Commission entered the May 2020 Order that denied the Complainant’s Exceptions and adopted the ALJ’s Initial Decision that dismissed the Complaint.

As noted, Mr. Maslar filed a Petition for Reconsideration of the May 2020 Order on June 5, 2020.  PPL filed its Answer to the Petition on June 15, 2020.  By Opinion and Order entered June 18, 2020, the Commission granted the Petition, pending further review of, and consideration on, the merits.

II. 	Discussion

A.	Legal Standards

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) 
and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

In exercising Commission authority to amend or rescind an order pursuant to Section 703(g) of the Code, the Supreme Court of Pennsylvania has stated: “Because such relief may result in disturbance of final orders, it must be granted judiciously and only under appropriate circumstances.”  See City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

	In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:

[bookmark: _Hlk2276757]	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

		Duick held that a petition for rehearing under Subsection 703(f) of the Code, 66 Pa. C.S. § 703(f), must allege newly discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  

We note that any argument not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993).

B.	The May 2020 Order

		In our May 2020 Order, we denied the Complainant’s Exceptions, adopted ALJ Barnes’ Initial Decision and dismissed the Complaint.  In his original Complaint, the Complainant stated that he did not want a smart meter installed at his residence.  In his Amended Formal Complaint, the Complainant expressed his concerns with the proposed AMI meter to be installed by PPL included health, privacy, and safety.  For relief, he requested, inter alia, that the Commission order PPL to delay the installation of an AMI meter at the service address until the Pennsylvania Legislature has provided a no-cost opt-out for customers such as the Complainant.  

		With regard to the Complainant’s exhibits offered at the hearing, we concluded that the documents were hearsay (out of court statements made by the authors of the documents that were offered by the Complainant to prove the truth of the matter asserted in the documents) and did not fall within one of the recognized exceptions to the rule against hearsay.  May 2020 Order at 16 (citing Pa. R.E. 801, 802, 803, 803.1, and 804).  We further found that the documents would have been insufficient to support a finding of fact in this proceeding pursuant to the Walker/Chapman rule because the Complainant did not present any other non-hearsay, competent evidence to corroborate the documents.  May 2020 Order at 16-17 (citing Walker v. Unemployment Compensation Board of Review, 20 A.3d 603, n.8 (Pa. Cmwlth. 2011) (providing that simple hearsay evidence may support an agency’s finding of fact so long as the hearsay is admitted into the record without objection and is corroborated by competent evidence in the record)).  We stated that opinion testimony from a qualified expert witness in the relevant technical or medical fields based on the studies would have been required to support a finding of fact in this proceeding.  May 2020 Order at 16-17 (citing Pa. R.E. 702).  

		In regard to the Complainant’s argument that the ALJ erred in Finding of Fact No. 9, we found that the Complainant was incorrect.  We found there was no error in the ALJ’s conversion of 0.58 W/m2 to 0.58 mW/cm2.  With regard to the specifications of the Cornet EDT88 Meter provided by the Complainant in his Exceptions, we ruled that use of this extra-record information would violate PPL’s due process rights.  Regardless of the specifications of the Cornet meter, we were not persuaded by the Complainant’s lay testimony regarding the measurements he took with the Cornet EDT88.  We stated that the Cornet EDT88 is not a professional-grade meter.  We agreed with the ALJ, that the measurements taken by the Complainant with the Cornet EDT88 could easily have been radiofrequency (RF) signals from other sources.  May 2020 Order at 20-21.  We concluded that the Complainant was incorrect in his assertion regarding PPL witness Dr. Davis’ testimony regarding the number and frequency of transmissions from the AMI meter proposed by PPL.  May 2020 Order at 20-21.  

		For all of the above reasons, we denied the Complainant’s Exceptions and adopted the ALJ’s Initial Decision that dismissed the Complaint because the Complainant failed to prove by a preponderance of evidence that the installation of a smart meter constitutes unsafe or unreasonable service under 66 Pa. C.S. § 1501, or a violation of the Code, a Commission Order or Regulation or a Commission-approved tariff of the Company.  May 2020 Order at 21-22

C.	The Petition, PPL’s Answer and Disposition

		In his Petition, the Complainant proffers generally four arguments that he avers justify reconsideration of our May 2020 Order as follows:  (1) there is new evidence regarding potential adverse health effects from AMI meters; (2) the Complainant’s exhibits offered at the hearing should have been entered into the record; (3) there are data privacy issues caused by the AMI meter; and (4) there is a case relevant to this proceeding before the Commonwealth Court presently.  These arguments along with PPL’s Answer to each argument and our disposition thereto are addressed below.

[bookmark: _Hlk2250026]1.	Proposed New Evidence Regarding Health Effects of RF Fields

		a.	The Petition

		In his Petition, the Complainant provides that he has new evidence to present including over 4,000 new scientific studies that report adverse health effects from exposure to RF fields.  Petition at 2.  The Complainant references a November 2018 fact sheet by the National Toxicology Program and three websites that refer to AMI meter safety.  Petition at 3.  Additionally, the Complainant provides a reference to a case presently before the Commonwealth Court, citing William and Jean Haas v. Pa. PUC (Docket No. 658 M.D. 2019).  The Complainant provides no discussion regarding how this case may be relevant to his Petition.  Petition at 3.  

		b.	PPL’s Answer

		In its Answer, PPL provides that the Complainant fails to meet the Duick standard for reconsideration.  According to PPL, the Complainant tries to raise allegations that the Commission already considered and denied in the May 2020 Order.  PPL notes that the Commission rejected the Complainant’s claim that the installation of the new AMI meter would violate Section 1501 of the Code based upon his health-related claims.  Answer at 6 (citing May 2020 Order at 14-21).  

		Additionally, PPL provides that the Complainant references a pending Commonwealth Court case but provides no arguments or explanation concerning it.  Answer at 6.  

Finally, PPL responds that the Complainant’s failure to present evidence that was in existence and readily available prior to the close of the evidentiary record does not meet the Duick standard for reconsideration.  According to PPL, the Commission in Duick explains that, where a petition for rehearing seeks reopening of the record or reconsideration based upon new evidence, the petition “must allege [the] newly discovered evidence…[was] not discoverable through the exercise of due diligence prior to the close of the record.”  Answer at 7 (citing Duick at 559).  PPL explains that the Complainant’s reliance on documents dated prior to the close of the record and publicly accessible hyperlinks fails to establish that this evidence was not discoverable prior to the close of the record on June 20, 2019.  PPL further explains that reconsideration is not another opportunity for the Complainant to attempt to introduce additional evidence that he could have discovered prior to the close of the record and sought to introduce at a hearing.  Answer at 7-8.  

		c.	Disposition

		Before we address our disposition on this first issue, we note, as stated previously, that Petitions for Reconsideration are governed by Duick, which essentially requires a two-step analysis.  First, we determine whether a party has offered new and novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  The second step is to evaluate the new or novel argument, or overlooked consideration, in order to determine whether to modify our previous decision.  However, we will not necessarily modify our prior decision just because a party offers a new and novel argument or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  Based upon our evaluation of the record and the Parties’ positions in each particular case, we will determine if there is a sufficient basis for us to exercise our discretion to amend or rescind a prior Order, in whole or in part.

		Upon consideration of the record evidence in this proceeding, we will deny the Complainant’s Petition on the grounds that it fails to meet the Duick standards.  

We begin by addressing the Complainant’s first issue in which he avers that he has new evidence regarding potential adverse health effects of RF exposure.  The Complainant provides that “there are over 4,000 new scientific studies that report biological and adverse health effects.”  Petition at 2.  The Complainant also provides links to a November 2018 fact sheet from the National Toxicology Program and two websites.  It appears that this material was discoverable and thus available to the Complainant prior to the close of the record.  Therefore, this information does not constitute new evidence. We, therefore, agree with PPL that the Complainant has not demonstrated that the evidence he presents in his Petition for Reconsideration was unavailable at the time of the hearing.  

Additionally, while the Complainant refers us to a pending Commonwealth Court case, he provides no argument or explanation as to how it is connected to his request for reconsideration of the May 2020 Order.  Without some argument or explanation as to how this case supports his request for reconsideration, we see no reason to disturb the May 2020 Order. 

Finally, we note that the Complainant’s argument that the AMI meter poses a health risk has been brought by the Complainant in his Amended Formal Complaint.  Amended Formal Complaint at 4.  The May 2020 Order adopted the ALJ’s finding that the Complainant had not established a prima facie case to show that any RF exposure levels from the AMI meter will cause him to experience adverse health effects.  We agreed with the ALJ that the Complainant’s assertions that his health will deteriorate because of RF fields from the AMI meter are bald assertions, which do not constitute evidence.  The May 2020 Order concluded that there is insufficient evidence to show that an AMI meter will cause the Complainant to suffer deleterious health effects.  May 2020 Order at 13 (citing I.D. at 22).  Thus, we find that the Complainant’s argument in his Petition is a repeat of the Complainant’s health safety claims in his Amended Formal Complaint, and, therefore, does not demonstrate a new and novel argument or consideration that has not previously been heard or has been overlooked by the Commission.  

Accordingly, for all of the above-mentioned reasons, we shall decline to exercise our discretion to disturb the May 2020 Order.  

2.	Complainant’s Exhibits Offered at the Hearing 

		a.	The Petition

		In his Petition, the Complainant reiterates his argument from his Exceptions that the documents he brought to the hearing should have been admitted into the record.  Petition at 2-3.

		b.	PPL’s Answer

		In its Answer, PPL responds that the Commission held in the May 2020 Order that the ALJ properly sustained PPL’s objections to the Complainant’s exhibits because:  (1) the Complainant failed to serve those exhibits on the Company before the evidentiary hearing, as required by the Second Prehearing Order; (2) the Complainant’s exhibits were hearsay documents that did not fall within a recognized exception to the hearsay rule; and (3) even if those exhibits were admitted they would not have constituted substantial evidence to support a finding of fact.  Answer at 6-7 (citing May 2020 Order at 16-17).  

		c.	Disposition

In the May 2020 Order, we concluded that the ALJ did not err in sustaining PPL’s objections to the Complainant’s exhibits presented at the hearing.  This argument is a reiteration of the same argument the Complainant presented in his Exceptions No. 1‑4.  We agree with PPL’s summary of our decision in the May 2020 Order regarding these documents.  PPL Answer at 6-7 (citing May 2020 Order at 16-17).  Thus, in our opinion, the Complainant’s argument does not meet the Duick standards.  Specifically, his argument in his Petition that the ALJ’s decision to not admit the documents he brought to the hearing constituted an err of law is not a new or novel consideration.  Thus, we shall decline to reconsider our May 2020 Order on this basis.  

3.	Data Privacy

		a.	The Petition

		The Complainant avers that he has recently acquired new information regarding the cybersecurity risk of the AMI meter.  Petition at 3.  
		
		b.	PPL’s Answer

		PPL argues that the Complainant failed to preserve his argument in his Exceptions that the Company’s AMI meter raises cybersecurity concerns.  PPL notes that the Complainant’s Exceptions do not mention cybersecurity, privacy concerns, or hacking.  Answer at 8 (citing Exceptions at 1-2).  PPL explains that due to the Complainant’s failure to raise any arguments concerning cybersecurity in his Exceptions, the Complainant’s cybersecurity issue was waived.  Answer at 8 (citing Merritt v. Duquesne Light Co., 2011 Pa. PUC LEXIS 1197, at *9-10 (Order entered March 31, 2011)).

		PPL submits that, as the ALJ found, the Complainant failed to establish that the Company’s AMI meter raises data privacy concerns.  Answer at 8 (citing I.D. at 23‑24).  
		c.	Disposition

		The Complainant’s argument regarding the cybersecurity of the proposed AMI meter is not a new or novel argument or consideration and, therefore, is not properly before the Commission for reconsideration.

		Upon review, it appears the Complainant’s cybersecurity argument in his Petition is an extension of the data privacy claims he raised in his Amended Formal Complaint.  Amended Formal Complaint at 4.  In the May 2020 Order, we adopted the ALJ’s analysis and conclusions regarding the Complainant’s data privacy claims raised in his Amended Complaint.  May 2020 Order at 13-14, 21.  Specifically, the ALJ noted that PPL had filed a detailed AMI Customer Privacy Policy with the Commission setting forth:  (1) the data PPL will collect through the AMI meter; (2) the steps PPL will take to protect the data; and, (3) how PPL will use the data.  May 2020 Order at 13 (citing I.D. at 23, 24).  The ALJ found in favor of PPL on the data privacy issue and the Complainant did not file Exceptions to the ALJ’s findings in favor of PPL regarding his data privacy claims.  Because we view the Complainant’s cybersecurity arguments in his Petition as an extension of his data privacy claims in his Amended Complaint, and because the Complainant failed to address these issues at the Exceptions stage of this proceeding, we shall decline to exercise our discretion to disturb the May 2020 Order.

Conclusion

Upon our review and consideration of the Petition, the Company’s Answer, and the record evidence in this proceeding, we shall deny the Petition because the Complainant has not provided sufficient grounds under the Duick standards to support his request for reconsideration or rehearing; THEREFORE,

IT IS ORDERED:

		That the Petition for Reconsideration and Rehearing of Thomas Maslar, filed on June 5, 2020, is denied, consistent with this Opinion and Order.


[bookmark: _GoBack][image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  August 27, 2020

ORDER ENTERED:  August 27, 2020
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